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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Conditional  Approval  of  the 
Permanent  Program  Submission  From 
the  State  of  Montana  Under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 
action:  Final  rule  implementing 
conditional  approval  of  Montana's 
permanent  regulatory  program. 

summary:  On  August  3, 1979.  the  State 
of  Montana  submitted  to  the  Department 
of  the  Interior  its  proposed  permanent 
regulatory  program  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  purpose  of  the 
submission  is  to  demonstrate  the  State’s 
intent  and  the  capability  to  administer 
and  enforce  the  provisions  of  SMCRA 
and  the  permanent  regulatory  program 
regulations,  30  CFR  Chapter  VII. 

After  providing  opportunities  for 
public  comment  and  a  thorough  review 
of  the  program  submission,  the 
Secretary  of  the  Interior  has  determined 
that  the  Montana  program  meets  the 
minimum  requirements  of  SMCRA  and 
the  Federal  permanent  program 
regiilations,  except  for  minor 
deficiencies  discussed  below  under 
"Supplementary  Information." 
Accordingly,  the  Secretary  of  the 
Interior  has  conditionally  approved  the 
Montana  program. 

A  new  Part  926  is  being  added  to  30 
CFR  Chapter  VII  to  implement  this 
decision. 

EFFECTIVE  DATE:  This  conditional 
approval  is  effective  April  1, 1980.  This 
conditional  approval  will  terminate  as 
specified  in  30  CFR  926.11,  adopted 
below,  unless  the  deficiences  identified 
below  have  been  corrected  in  accord 
with  30  CFR  926.11. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carl  C.  Close,  Assistant  Director, 
State  and  Federal  Programs.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  South  Building,  1951 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20240,  Telephone:  (202)  343-4225. 
ADDRESSES:  Copies  of  the  Montana 
program  and  the  administrative  record 
on  Ae  Montana  program,  including  the 
letter  fixim  the  Montana  Department  of 
State  Lands  agreeing  to  correct  the 
deficiencies  which  resulted  in  the 


conditional  approval,  are  available  for 
public  inspection  and  copying  during 
business  hours  at: 

Montana  Department  of  State  Lands,  1625 
Eleventh  Avenue,  Capitol  Station,  Helena, 
Montana  59601,  Telephone:  (406)  449-2074. 
Montana  Department  of  State  Lands,  Field 
Office,  1245  North  29th  Street,  Billings, 
Montana  59101,  Telephone:  (406)  657-2217. 
Office  of  Surface  Mining,  Brooks  Towers, 
1020  15th  Street,  Denver,  Colorado  80202, 
Telephone:  (303)  837-5421. 

Office  of  Surface  Mining,  Room  135,  Interior 
South  Building,  1951  Constitution  Avenue, 
Washington,  D.C.  20240,  Telephone:  (202) 
343-4728. 

SUPPLEMENTARY  INFORMATION: 

General  Background  on  the  Permanent 
Program 

The  environmental  protection 
provisions  of  SMCRA  are  being  enacted 
in  two  phases — the  initial  program  and 
the  permanent  program — ^in  accordance 
with  Sections  501-503  of  SMCRA,  30 
U.S.C.  1251-1253.  The  initial  program 
has  been  in  effect  since  December  13, 
1977,  when  the  Secretary  of  the  Interior 
promulgated  interim  program  rules,  30 
CFR  Parts  710-725  and  795, 42  FR  62639 
et  seq. 

The  permanent  program  will  become 
effective  in  each  State  upon  the 
approval  of  a  State  program  by  the 
Secretary  of  the  Interior  or 
implementation  of  a  Federal  program 
within  the  State.  If  a  State  program  is 
approved,  the  State,  rather  than  the 
Federal  govemmenL  will  be  the  primary 
regulator  of  activities  subject  to 
SMCRA. 

The  Federal  rules  for  the  permanent 
program,  including  procedures  for  States 
to  follow  in  submitting  State  programs 
and  minimum  standards  and  procedures 
the  State  programs  must  include  to  be 
eligible  for  approval,  are  found  in  30 
CFR  Parts  700-707  and  730-865.  Part  705 
was  published  October  20. 1977  (42  FR 
56064),  Parts  795  and  865  (originally  Part 
860)  were  published  December  13. 1977 
(42  FR  62639).  Tlie  other  permanent 
program  regulations  were  published  at 
44  FR  15312-15463  (March  13. 1979). 
Corrections  were  published  at  44  HI 
15485  (March  14, 1979),  44  FR  49673- 
49687  (August  24. 1979),  44  FR  53507- 
53509  (September  14, 1979)  and  44  FR 
66195  (November  19, 1979).  Amendments 
to  the  rules  have  been  published  at  44 
FR  60969  (October  22, 1979),  as  corrected 
at  44  FR  75143  (December  19, 1979),  at  44 
FR  75303  (December  19. 1979),  44  FR 
77440-77447  (December  31, 1979)  and  45 
FR  2626-2629  (January  11, 1980).  Portions 
of  these  rules  have  been  suspended, 
pending  further  rulemaking.  See  44  FR 
67942  (November  27, 1979),  44  FR  77447- 
77454  (December  31, 1979)  and  45  FR 
6913  (January  30. 1980). 


General  Background  on  State  Program 
Approval  Process 

Any  State  wishing  to  assume  primary 
jurisdiction  for  the  regulation  of  coal 
mining  under  SMCRA  may  submit  a 
program  for  consideration.  The 
Secretary  of  the  Interior  has  the 
responsibility  to  approve  or  disapprove 
the  submission. 

The  Federal  rules  governing  State 
program  submissions  are  found  at  30 
CFR  Parts  730-732.  After  review  of  the 
submission  by  OSM  and  other  agencies, 
an  opporhmity  for  the  State  to  make 
additions  or  modifications  to  the 
program,  and  an  opportunity  for  public 
comment  the  Secretary  may  either 
approve  the  program  unconditionally, 
approved  it  conditioned  upon  minor 
deficiencies  being  corrected  in 
accordance  with  a  specified  timetable, 
or  disapprove  the  program  in  whole  or 
in  part.  If  the  program  is  disapproved, 
the  State  may  submit  a  revision  of  the 
program  to  correct  the  items  which 
needed  change  to  meet  the  requirement 
of  SMCRA  and  the  applicable  Federal 
regulations.  If  this  revised  program  is 
also  disapproved.  SMCRA  requires  the 
Secretary  of  the  Interior  to  establish  a 
Federal  program  in  that  State.  The  State 
may  again  request  approval  to  assume 
primeuy  jiuisdiction  after  the  Federal 
program  is  implemented. 

The  Secretary,  in  reviewing  State 
programs,  is  complying  with  the 
provisions  of  Section  503  of  SMCRA,  30 
U.S.C.  1253,  and  30  CFR  732.15.  With 
respect  to  the  Montana  program,  the 
Secretary  has  used  as  criteria  the 
Federal  rules  as  corrected,  amended, 
and  suspended  in  the  Federal  Register 
notices  cited  above  under  "General 
Background  on  the  Permanent  Program." 

State  programs  must  contain 
provisions  which  regulate  coal  mining  in 
accordance  with  the  requirements  of 
SMCRA  and  consistent  with  the 
Secretary’s  regulations.  The 
requirements  under  SMCRA  and  30  CFR 
Chapter  VII  for  special  bituminous  coal 
mines  in  Wyoming  and  anthracite  mines 
in  Pennsylvania  are  inapplicable  in 
Montana. 

With  respect  to  suspended 
regulations,  the  following  standards  are 
being  applied  in  reviewing  State 
program  submissions: 

1.  A  State  program  need  not  contain 
provisions  to  implement  a  suspended 
regulation  and  no  State  program  will  be 
disapproved  for  failure  to  contain  a 
suspended  regulation. 

2.  A  State  program  must  be  able  to 
implement  all  provisions  of  SMCRA 
which  are  part  of  the  regulation  of  coal 
mining  during  the  permanent  program, 
including  those  provisions  of  SMCRA 
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upon  which  the  suspended  regulations 
were  based. 

3.  A  State  program  may  not  contain 
any  provision  which  is  inconsistent  with 
a  provision  of  SMCRA.  A  State  program 
may  not  include  provisions 
implementing  a  suspended  regulation  if 
that  regulation  was  suspended  because 
it  was  inconsistent  with  the  Surface 
Mining  Act.  There  were  two  such 
suspensions,  relating  to  30  CFR  805.13(d) 
and  808.12(c). 

4.  Subject  to  public  comment  and 
agency  analysis  in  the  context  of  a 
particular  State  program,  it  would 
appear  that  any  other  suspended 
provision,  if  included  in  a  State  program, 
could  probably  be  characterized  as 
more  stringent  than  the  Secretary’s 
remaining  rules.  Accordingly,  its 
inclusion  in  the  State  progrcun  could  not 
ordinarily  be  grounds  for  disapproval 
imder  Section  503  of  the  Surface  Mining 
Act,  30  U.S.C.  1253.  Alternatively,  a 
State  may  delete  or  suspend  its 
corresponding  regulation  as  long  as 
standard  2  is  met. 

5.  Upon  promulgation  of  new 
regiilations  to  replace  those  which  have 
been  suspended,  the  Secretary  will 
afford  States  which  do  not  have 
approved  progr^s  a  reasonable 
opporbmity  to  amend  their  programs,  as 
appropriate.  In  general,  we  expect  that 
the  provisions  of  30  CFR  732.17  will 
govern  this  process  for  States  with 
approved  programs. 

After  the  Secretary  published  the 
Federal  regulations  for  the  permanent 
program,  they  were  challenged  in  a 
lawsuit  brou^t  in  the  United  States 
District  Court  for  the  District  of 
Columbia  [In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  No.  79- 
1144  (D.D.C.  February  26, 1980)). 

Because  of  the  large  number  of 
regulations  being  ^allenged  the  Court 
decided  to  hear  the  case  in  two  rounds. 
Approximately  half  the  issues  were 
briefed  in  the  first  roimd  and  argued  at  a 
hearing  held  on  November  16, 1979.  Hie 
remaining  issues  were  briefed  and 
argued  in  the  second  round,  which 
followed  behind  the  first  roimd  schedule 
by  approximately  two  months. 

On  February  26, 1980,  the  court  ruled 
on  the  regulations  challenged  in  the  first 
round.  The  court  upheld  most  of  the 
challenged  regulations,  but  did  remand 
the  following  regulations  to  the 
Secretary  for  further  consideration  and 
rulemaking: 

1.  30  CFR  732.15(b)(7)  and  840.13(a)— 
These  sections  state  that  State  programs 
must  be  consistent  with  30  CFR  Part  845 
which  establishes  a  point  system  for 
assessing  civil  penalties;  the  court  held 
that  the  Secretary  could  not  require  the 


States  to  establish  a  point  system  for 
penalty  assessment; 

2.  30  CFR  761.5(a)(2)(i)— This 
definition  of  “valid  existing  rights” 
requires  that  all  permits  necessary  for 
mining  must  have  been  obtained  before 
August  3, 1977,  if  an  operation  is  to  be 
eligible  to  mine  in  those  areas  where 
mining  is  prohibited  under  Section 
522(e)  of  SMCRA;  the  court  held  that  it 
is  only  necessary  for  the  operator  to 
establish  that  a  “good  faith"  effort  was 
made  to  acquire  the  necessary  permits 
before  August  3, 1977; 

3.  Those  provisions  of  30  CFR  Parts 
779,  780,  783,  and  784  which  require 
information  for  the  “mine  plan  area" 
and  the  definition  of  that  term  set  forth 
in  §  701.5 — ^These  provisions  require 
information  in  the  permit  application 
and  reclamation  plan  for  areas  which 
will  not  be  in  the  permit  area  under  the 
current  application  but  which  will  be  in 
future  permit  areas;  the  court  held  that 
the  informational  requirements  of  30 
CFR  Parts  779,  78a  783  and  784  should 
rbe  limited  to  the  permit  area  unless 
otherwise  required  by  the  Act; 

4.  30  CFR  779.20  and  780.16— These 
regulations  require  that  each  permit 
application  and  reclamation  plan 
contain  detailed  information  on  fish  and 
wildlife  resources,  but  the  court  held 
that  there  was  no  statutory  authority  for 
requiring  this  information; 

5.  30  CFR  779.21  and  783.21— These 
sections  require  permit  applications  to 
include  soil  survey  information  where 
the  lands  do  not  qualify  as  prime 
farmlands;  the  court  concluded  that 
under  the  Act  soil  surveys  can  only  be 
required  for  prime  farmland; 

6. 30  CFR  807.11(e) — ^This  section  was 
remanded  because  it  does  not  provide 
that,  in  informal  hearings  on  bond 
release,  the  regulatory  authority  may 
arrange  for  citizens  to  accompany  an 
inspector  on  a  mine  site  inspection; 

7. 30  CFR  808.14(b) — ^This  section 
allows  forfeiture  of  the  entire  bond 
amount,  even  if  this  amount  will  exceed 
the  cost  of  reclamation;  but  the  court 
ruled  that  bond  forfeitures  should  be 
limited  to  the  amount  needed  to  cover 
reclamation  costs; 

8.  30  CFR  785.19(d)(2)  (iii)  and  (iv)— 
Hiese  paragraphs  require  one  year  of 
hydrologic  data  and  water  quality 
analyses  for  alluvial  valley  floors,  but 
the  court  held  that  such  data  can  be 
provided  for  a  shorter  period  of  time  or 
on  the  basis  of  extrapolations  fi'om 
existing  information  rather  than 
requiring  one  year  of  data  in  all  cases; 

9,  30  CFR  785.19(e)(2) — This  paragraph 
defines  as  a  “significant"  effect  on 
farming  any  mining  on  an  alluvial  valley 
floor  which  removes  from  production, 
over  the  life  of  the  mine,  sufficient 


acreage  to  decrease  the  farm’s  income 
from  agricultural  activity;  the  court  held 
that  the  Act  authorized  permit  approval 
when  the  mining  activity  will  have  a 
“negligible  impact"  on  farm 
productivity; 

10.  30  CFR  785.19(e)(1) — ^This  section 
prohibits  mining  on  alluvial  valley  floors 
if  it  will  cause  hydrologic  damage  to 
undeveloped  range  land  or  small  farm 
land  areas;  instead,  the  court  ruled  that 
this  regulation  should  incorporate  the 
statutory  exemption  of  section 
510(b)(5)(A)  to  allow  mining  in  such 
areas; 

11.  30  CFR  816.115,  817.115,  823.11(c), 
823.15  (b)  and  (c) — ^These  sections  were 
remanded  because  they  require  that, 
after  mining  and  before  bond  release, 
the  land  must  actually  be  used  for 
grazing  or  cropland  as  a  measure  of  the 
success  of  revegetation;  the  court  held 
that  there  was  no  statutory  basis  for 
such  an  actual  use  standard; 

12.  30  CFR  817.116(b)  and  816.116(b)— 
These  sections  were  remanded  because 
they  require  the  operator  to  be 
responsible  for  revegetation  for  five 
years  beginning  with  the  achievement  of 
required  vegetative  cover,  rather  than 
beginning  with  the  last  year  of 
augmented  seeding  cmd  fertilizing; 

13.  30  CFR  816.133(c)(4).  (c)(9)  and 
817.113(c)(4),  (c)(9) — ^liiese  sections 
require  that,  before  certain  postmining 
land  uses  can  be  approved,  the  operator 
must  provide  written  commitments  of 
financing  or  management  to  the 
regulatory  authority;  the  court  held  that 
only  a  reasonable  likelihood  of 
postmining  land  use  is  required  by  the 
Act  and  that  letters  of  commitment 
should  not  be  required. 

The  Montana  program  was  submitted 
to  the  Department  before  the  court’s 
decision  and  contains  provisions  based 
on  these  remanded  regulations.  After  the 
Secretary  has  had  an  opportunity  to 
review  the  court’s  opinion  in  depth,  he 
will  determine  what  action  to  take  while 
pursuing  an  appeal  of  the  decision,  if 
any  is  taken,  or  while  reconsidering  the 
remanded  rules.  To  the  extent  any  of  the 
rules  listed  above  are  suspended  or 
modified  pending  appeal  or 
reconsideration,  Montana  will  be  given 
opportunity  to  amend  its  program  to 
reflect  the  changes  adopted  by  the 
Department. 

To  codify  decisions  on  State 
programs.  Federal  programs,  and  other 
matters  affecting  individual  States,  OSM 
has  established  a  new  Subchapter  T  of 
30  CFR  Chapter  VII.  Subchapter  T  will 
consist  of  Parts  900  through  950. 
Provisions  relating  to  Montana  will  be 
found  in  30  CFR  Part  926. 
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Background  on  the  Montana  Program 
Submission 

On  August  3. 1979.  OSM  received  a 
proposed  regulatory  program  from  the 
State  of  Montana.  The  program  was 
submitted  by  the  Montana  Department 
of  State  Lands,  the  agency  which  will  be 
the  primary  regulatory  authority  under 
the  Montana  permanent  program.  Notice 
of  receipt  of  the  submission  initiating 
the  program  review  was  published  in  the 
August  13, 1979,  Federal  Register  (44  FR 
47414-47415]  and  in  newspapers  of 
general  circulation  within  the  State.  The 
announcement  noted  information  for 
public  participation  in  the  initial  phase 
of  the  review  process  relating  to  the 
Regional  Director’s  determination  of 
whether  the  submission  was  complete. 

On  September  12, 1979,  a  public 
review  meeting  on  the  program  and  its 
completeness  was  held  by  the  Regional 
Director  in  Helena,  Montana.  September 
12, 1979,  was  also  the  close  of  the  public 
comment  period  on  completeness,  which 
had  begun  August  13, 1979. 

On  October  5, 1979,  the  Regional 
Director  published  notice  in  Ae  Federal 
Register  announcing  that  he  had 
determined  the  program  to  be  complete 
(44  FR  57851).  The  notice  speciHed  that 
the  submission  included  all  elements 
required  by  30  CFR  731.14(c]. 

On  November  13, 1979,  the  Montana 
Department  of  State  Lands  submitted 
amendments  to  the  August  3, 1979, 
Montana  program  submission  which 
contained: 

1.  A  revision  of  the  text  portion  of  the 
Montana  permanent  program 
submission. 

2.  Additional  supporting 
documentation  to  be  placed  in  Appendix 
D  (forms  used  by  the  Department  of 
State  Lands). 

3.  An  errata  sheet  for  the  section-by* 
section  comparison  of  the  Montana  Act 
and  regulations  to  SMCRA  and 
permanent  program  rules  (Appendix  C. 

C— 1,  C— 2). 

4.  Responses  to  questions  raised 
during  the  Regional  Director’s  review  of 
the  Montana  program  submission  which 
were  presented  to  the  Montana 
Department  of  State  Lands  during  a 
meeting  on  October  18, 1979. 

'The  revisions  and  clarifying 
information  submitted  by  the  Montana 
Department  of  State  Lands  addressed  a 
number  of  substantive  and  non¬ 
substantive  modifications. 

On  November  20, 1979,  the  Regional 
Director  published  notice  in  the  Federal 
Register  (44  FR  66761-66764)  and  in 
newspapers  of  general  circidation 
within  the  State  that  the  revisions  to  the 
Montana  permanent  program 
submission  were  available  for  public 


review  and  comment.  The  notice  set 
forth  procedures  for  the  public  hearing 
and  comment  period  on  the  substance  of 
the  Montana  program. 

On  December  20, 1979,  the  Regional 
Director  held  a  public  hearing  on  the 
Montana  submission  in  Billings. 
Montana.  TTie  public  comment  period  on 
the  Montana  permanent  regulatory 
program  ended  on  December  24, 1979. 

Subsquent  to  the  close  of  the  public 
comment  period  on  December  24, 1970, 
the  Montana  Department  of  State  Lands 
submitted  policy  memoranda,  clarifying 
information  and  changes  to  the  Montana 
State  permanent  regulatory  program  in 
response  to  comments  received  during 
the  public  comment  period,  at  the  public 
hearing  and  during  meetings  between 
OSM  and  the  Montana  Department  of 
State  Lands.  The  following  documents 
were  provided: 

1.  January  4, 1980,  memoradum  from 
Leo  Berry,  Jr.,  Commissioner,  Montana 
Department  of  State  Lands  to  Brace 
Hayden,  John  North  and  Dennis 
Hemmer  regarding  the  penalty  policy  for 
the  Coal  and  Uranium  Bureau: 

2.  January  9. 1980,  memorandum  from 
Dennis  Hemmer,  Chief,  Coal  and 
Uranium  Bureau.  Montana  Department 
of  State  Lands  to  Donald  Crane, 

Regional  Director,  OSM,  regarding 
typographical  errors  in  Montana’s  rules; 

3.  January  10, 1980,  letter  from  John  F. 
North,  Chief  Legal  Counsel.  Montana 
Department  of  State  Lands  to  Donald  A. 
Crane.  Regional  Director,  OSM, 
concerning  30  CFR  776.14(a]; 

4.  January  10, 1980,  letter  from  Brace 
Hayden,  Administrator  Reclamation 
Division,  Montana  Department  of  State 
Lands  to  Donald  A.  Crane,  Regional 
Director,  OSM,  regarding  cultural 
resource  protection  provisions  in 
Montana’s  State  program; 

5.  January  12, 1980,  letter  from  Brace 
Hayden,  Administrator,  Reclamation 
Division,  Montana  Department  of  State 
Lands,  to  Donald  A.  Crane,  Regional 
Director,  OSM,  regarding  endangered 
species  and  habitats  of  endangered 
species:  and 

6.  Janauary  13. 1980,  letter  from  Leo 
Berry,  Jr.,  Commissioner,  Montana 
Department  of  State  Lands  to  Donald  A. 
Crane,  Regional  Director,  OSM, 
concerning  public  notice  of  decisions  on 
State  surface  mining  permit 
applications. 

On  January  13. 1980,  the  Regional 
Director  submitted  to  the  Director  of 
OSM  his  recommendation  that  the 
Montana  program  be  conditionally 
approved,  together  with  copies  of  the 
transcript  of  the  public  meeting  and  the 
public  hearing,  written  presentations, 
exhibits,  copies  of  all  public  comments 


received  and  other  documients 
comprising  the  administrative  record. 

On  January  28  and  29. 1980,  OSM  and 
the  Montana  Department  of  State  Lands 
met  in  Washington,  D.C.  to  discuss 
issues  raised  during  the  Regional 
Director’s  and  Director’s  reviews  of  the 
Montana  permanent  program 
submission.  This  meeting  was  open  to 
the  public.  Prior  to  and  following  the 
meeting,  the  Montana  Department  of 
State  Lands  submitted  the  following 
clarifications  and  modifrcations  to  the 
Montana  permanent  program 
submission: 

1.  January  4, 1980,  letter  from  John  F. 
North,  Chief  Legal  Cotmsel,  Montana 
Department  of  State  Lands  to  Harriet  B. 
Marple,  Chief,  Division  of  Enforcement, 
OSM,  regarding  penalty  assessments; 

2.  January  30, 1980,  memorandum  from 
Dennis  Hemmer,  Montana  Department 
of  State  Lands  to  Paul  Reeves,  Deputy 
Director,  OSM,  regarding  marcasite  and 
pyrite  analyses; 

3.  January  30, 1980,  letter  from  Leo 
Berry,  Jr.,  Commissioner,  Montana 
Department  of  State  Lands  to  Paul 
Reeves,  Deputy  Director,  OSM, 
regarding  State  inspections: 

4.  January  30. 1980,  letter  from  Leo 
Berry,  Jr.,  Commissioner.  Montana 
Department  of  State  Lands  to  Paul 
Reeves,  Deputy  Director.  OSM, 
regarding  engineer  certification  of  Class 
I  roads; 

5.  January  30, 1980,  letter  from  Leo 
Berry,  Jr.,  Commissioner.  Montana 
Department  of  State  Lands  to  Paul 
Reeves.  Deputy  Director,  OSM, 
regarding  bonding  of  political 
subdivisions  of  the  State; 

6.  Janaiuy  30, 1980,  letter  from  Leo 
Berry,  Jr.,  Commissioner,  Montana 
Department  of  State  Lands  to  Paul 
Reeves,  Deputy  Director,  OSM, 
regarding  renewal  of  permits: 

7.  January  30. 1980,  letter  from  Leo 
Berry,  Jr.,  Commissioner,  Montana 
Department  of  State  Lands  to  Paul 
Reeves,  Deputy  Director.  OSM. 
regarding  notification  of  local 
governmental  officials; 

8.  February  1, 1980,  letter  from  John  F. 
North,  Chief  Legal  Counsel  and  Special 
Assistant  Attorney  General,  Montana 
Department  of  State  Lands  to  Paul 
Reeves,  Deputy  Director,  OSM, 
presenting  an  opinion  on  Montana  Rule 
XXIV(l),  authority  to  enter  a  mine  site  to 
inspect  without  a  search  warrant, 
auffiority  to  require  interim  steps, 
interpretation  of  Article  II.  Section  9  of 
the  Montana  Constitution,  Montana  82- 
4-215(2),  bonding  regulations  and 
Montana  82-4-23,  authority  to  reqiure 
certification  of  design  and  construction 
or  reconstruction  of  roads  by  a  qualified 
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certified  professional  engineer  and 
Montana  Rule  III;  and 
9.  February  1, 1980,  letter  from  John  F. 
North,  Chief  Legal  Counsel,  Montana 
Department  of  State  Lands  to  Paul 
Reeves,  Deputy  Director,  OSM, 
describing  the  Montana  civil  penalty 
assessment  system. 

On  January  30, 1980,  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  his 
written  concurrence  on  the  Montana 
program. 

On  February  1, 1980,  the  Director 
published  notice  in  the  Federal  Register, 
reopening  imtil  February  6, 1980,  the 
public  comment  period  on  the  Montana 
program  to  enable  the  public  to  review 
and  comment  on  the  amendments 
submitted  by  the  Montana  Department 
of  State  Lands  and  on  summaries  of  the 
January  28  and  29, 1980,  meeting 
between  OSM  and  Montana  on  these 
amendments  (45  FR  7320). 

On  February  13, 1980,  the  Director  of 
OSM  published  in  the  Federal  Register  a 
notice  of  the  availability  of  the  views  on 
the  Montana  program  submitted  by  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  other  Federal  Agencies 
(45  FR  9800-9801). 

On  February  20, 1980,  John  F.  North, 
Chief  Legal  Counsel  and  Special 
Assistant  Attorney  General,  Montana 
Department  of  State  Lands,  in  a  letter  to 
Paul  Reeves,  Deputy  Director,  OSM, 
provided  comments  and  clarifying 
information  on  the  issues  raised  by  the 
Public  Lands  Institute  and 
Environmental  Policy  Institute  during 
the  reopened  comment  period  which 
closed  on  February  6, 1980. 

On  February  25, 1980,  the  Director 
published  notice  in  the  Federal  Register, 
reopening  the  period  for  review  and 
comment  on  portions  of  the  Montana 
regulatory  program  until  March  3, 1980. 
The  new  comment  period  provided 
opportunity  for  the  public  to  review  and 
comment  on  supplemental  information 
submitted  by  the  Montana  Department 
of  State  Lands  after  the  close  of  the 
public  comment  period  on  February  6, 
1980  (45  FR  12366-12367). 

On  March  17, 1980,  the  Director 
recommended  to  the  Secretary  that  the 
Montana  program  be  conditionally 
approved. 

Secretary’s  Findings 

1.  In  accordance  with  Section  503(a)  of 
SMCRA,  the  Secretary  frnds  that 
Montana  has,  subject  to  the  exception  in 
finding  4(1),  4(h)(i),  4(h)(iii),  4(o),  4(j)(vi), 
and  4(g)(i)  below,  the  capability  to  carry 
out  the  provisions  of  SMCRA  and  to 
meet  its  purposes  in  the  following  ways: 


(a)  The  Montana  Strip  and 
Underground  Reclamation  Act 
(Montana  SURA)  and  the  regulations 
adopted  thereimder  provide  for  the 
regiilation  of  surface  coal  mining  and 
reclamation  operations  on  non-fridian 
and  non-Federal  lands  in  Montana  in 
accordance  with  SMCRA; 

(b)  The  Montana  SURA  provides 
sanctions  for  violations  of  Montana 
laws,  regulations  or  conditions  of 
permits  concerning  surface  coal  mining 
and  reclamation  operations,  and  these 
sanctions  meet  the  requirements  of 
SMCRA  including  civil  and  criminal 
actions,  forfeiture  of  bonds,  suspensions, 
revocations,  and  withholding  of  permits, 
and  the  issuance  of  cease-and-desist 
orders  by  the  Montana  Department  of 
State  Lands  or  its  inspectors; 

(c)  The  Montana  Department  of  State 
Lands  has  sufficient  administrative  and 
technical  personnel  and  sufficient  funds 
to  enable  Montana  to  regulate  surface 
coal  mining  and  reclamation  operations 
in  accordance  with  the  requirements  of 
SMCRA 

(d)  Montana  law  provides  for  the 
effective  implementation,  maintenance, 
and  enforcement  of  a  permit  system  that 
meets  the  requirements  of  SMCRA  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Indian  and  non-Federal  lands  within 
Montana; 

(e)  Montana  has  established  a  process 
for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining  in 
accordance  with  Section  522  of  SMCRA, 
30  U.S.C.  1272; 

(f)  Montana  has  established,  for  the 
purpose  of  avoiding  duplication,  a 
process  for  coordinating  the  review  and 
issuance  of  permits  for  surface  coal 
mining  and  reclamation  operations  with 
other  Federal  and  State  permit 
processes  applicable  to  the  proposed 
operations; 

(g)  Montana  has  fully  enacted 
regulations  consistent  with  regulations 
issued  pursuant  to  SMCRA,  subject  to 
the  exceptions  discussed  below  in 
findings  4(1),  4(h)(i),  4(h)(iii),  4(o),  4(j)(vi), 
and  4(g)(i); 

2.  As  required  by  Section  503(b)  (1)- 
(3)  of  SMCRA,  30  U.S.C.  1253(b)  (l)-(3), 
and  30  CFR  732.11-732.13,  the  Secretary 
has,  through  OSM: 

(a)  Solicited  and  publicly  disclosed 
the  views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture,  and  the  heads 
of  other  Federal  agencies  concerned 
with  or  having  special  expertise 
pertinent  to  the  proposed  Montana 
program; 

(b)  Obtained  the  written  concurrence 
of  the  Administrator  of  the 
Environmental  Protection  Agency  with 


respect  to  those  aspects  of  the  Montana 
program  which  relate  to  air  or  water 
quality  standards  promulgated  under  the 
authority  of  the  Federal  Water  Pollution 
Control  Act,  33  U.S.C.  1151-1175,  and 
the  Clean  Air  Act,  42  U.S.C.  7401  et  seg.i 
and 

(c)  Held  a  public  review  meeting  in 
Helena,  Montana,  on  September  12, 

1979,  to  discuss  the  Montana  program 
submission  and  its  completeness  and 
held  a  public  hearing  in  Billings, 
Montana,  on  December  20, 1979,  on  the 
substance  of  the  Montana  program 
submission; 

3.  In  accordance  with  Section 
503(b)(4)  of  SMCRA,  30  U.S.C. 

1253(b)(4),  the  Secretary  finds  that  the 
State  of  Montana  has  the  legal  authority 
and  qualified  personnel  necessary  for 
the  enforcement  of  the  environmental 
protection  standards  of  SMCRA  and  30 
CFR  Chapter  VII. 

4.  In  accordance  with  30  CFR  732.15, 
the  Secretary  finds,  on  the  basis  of 
information  in  the  Montana  program 
submission,  including  the  section-by- 
section  comparison  of  the  Montana  law 
and  regulations  with  SMCRA  and  30 
CFR  Chapter  Vn,  public  comments, 
testimony  and  written  presentations  at 
the  public  hearings,  and  other  relevant 
information,  that: 

(a)  The  Montana  program  provides  for 
Montana  to  carry  out  the  provisions  and 
meet  the  purposes  of  SMCRA  and  30 
CFR  Chapter  VO. 

(b)  Montana  has  proposed  the 
following  alternate  approaches  to  the 
requirements  of  30  CFR  Chapter  VII 
pursuant  to  30  CFR  731.13: 

(i)  Civil  Penalty  System — ^Montana 
has  proposed  an  alternative  to  the 
Federal  civil  penalty  system,  30  CFR 
Part  845.  Under  the  Montana  proposal, 
there  would  be  no  formal  point  system, 
but  Montana  would  assess  penalties 
equal  to  or  greater  than  those  that  would 
be  assessed  by  OSM  under  the  point 
system  contained  in  30  CFR  Part  845.  In 
light  of  the  District  Court’s  decision  on 
February  26, 1980,  the  Montana  proposal 
can  be  approved  because  it  meets  the 
requirements  of  Section  518  of  SMCRA 
without  requiring  that  civil  penalties  be 
assessed  through  a  point  system. 

Also,  Montana’s  law  and  regulations 
omit  time  limits  for  certain  portions  of 
its  penalty  assessment  process,  but 
Montana  would  commit  to  abide  by  the 
stated  time  limits  set  forth  in  a 
memorandum  from  John  North  to 
Richard  H.  Hall,  dated  February  1, 1980. 

In  reviewing  this  alternative  the 
Secretary  considered  the  circumstances 
unique  to  Montana.  Montana  has  a  very 
small  number  of  producing  mines  at 
present  (11),  and  does  not  expect  any 
significant  increase  in  this  figure  in  the 
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next  10  years.  A  number  of  the  mines  in 
Montana  are  qmte  large  (over  200 
acres).  Montana  intends  to  inspect  these 
mines  more  frequently  than  is  required 
imder  the  penuEuient  program. 
Montana’s  statute  auAorizes  fines  of  up 
to  $5,000  per  day,  which  is  the  same  as 
the  frnes  authorized  under  Section  518(a) 
of  SMCRA  Montana  always  assesses  a 
penalty,  whereas  OSM  does  not  in 
approximately  one-third  of  its  cases. 
Finally.  Montana  uses  the  same  four 
criteria  as  OSM  in  determining  what 
penalty  to  assess. 

Montana  was  asked  to  establish  that 
it  has  assessed  and  will  continue  to 
assess  penalties  in  a  range  comparable 
to  OSM’s  or  higher.  The  State  sent  OSM 
a  statement  concerning  its  past 
assessment  practices  for  the  most 
typical  violations  in  four  categories: 

Category  /—Minimal  or  no  damage, 
no  negligence,  no  previous  violations  of 
that  type,  and  good  faith  points  earned. 

Category  II— \jovi  damage,  low 
negligence,  one  or  two  previous 
violations  of  that  type,  and  good  faith 
points  earned. 

Category///— Moderate  damage, 
moderate  negligence,  two  or  three 
previous  violations  of  that  type,  and 
good  faith  points  earned. 

Category  /V— Serious  to  high  damage, 
gross  to  willful  negligence,  3  or  more 
previous  violations  of  that  type,  and 
negative  good  faith  points  awarded. 

The  violations  considered  were 
typical,  common  violations: 
contamination  or  burying  of  topsoil, 
failure  to  pass  all  sediment  through  a 
sediment  pond,  disturbance  ofr  the 
permit  area,  and  failure  to  reclaim  in  a 
timely  manner. 

Also,  the  State  sent,  and  OSM 
reviewed,  copies  of  its  files  on  all  of  its 
enforcement  and  assessment  actions 
taken  during  the  past  two  years,  except 
a  group  of  cases  involving  very  minor 
violations  for  which  a  penalty  would  not 
be  issued  under  OSM’s  system.  It  was 
found  that  in  most  cases  the  Montana 
civil  penalty  assessed  was  at  least  as 
high  as  OSM’s  would  have  been.  The 
remaining  cases  were  discussed  with 
the  State  on  January  24, 1980,  and  it  was 
found  that  in  all  cases  except  one,  when 
more  facts  were  provided  by  the  State, 
Montana’s  assessment  resulted  in  a  civil 
penalty  at  least  as  high  as  that  of  OSM. 

'The  Secretary  finds  that  the  Montana 
statement  concerning  its  past 
assessment  practices  as  amended  by  a 
memorandum  explaining  the  workings 
of  the  Stale  assessment  system  provides 
an  acceptable  basis  for  implementing 
Section  518  of  SMCRA.  The  State  has 
also  provided  explanations  as  to  how 
Montana  will  assess  violations  under  its 
new  statutory  scheme  as  opposed  to  its 


past  practice,  how  violations  involving 
an  obstruction  of  an  inspection  are  to  be 
assessed,  and  that  the  term  “negligence" 
includes  both  recklessness  and 
willfulness  in  determining  the  degree  of 
fault  to  be  considered  in  assessing  a 
civil  penalty. 

In  accordance  with  30  CFR  731.13,  it  is 
determined  that: 

(A)  The  proposed  alternative 
contained  in  the  Montana  program  is  in 
accordance  with  Section  518  of  SMCRA 
because  the  State  system  results  in  civil 
penalties  which  are  at  least  as  stringent 
as  those  of  OSM;  and 

(B)  The  proposed  alternative  is 
necessary  because  of  local 
requirements.  Montana  has  a  small 
number  of  large  mines  which  are 
inspected  twice  per  month. 

(ii)  Analysis  of  Pyrite  and  Marcasite — 
30  CFR  779.14(b)(v)  and  783.14(a)(2)(iv) 
require  an  analysis  of  the  sulfur,  pyrite 
and  marcasite  content  of  the  coal  seam. 
The  purpose  of  this  requirement  is  to 
identify  the  principal  forms  of  inorganic 
sulfur  in  the  coal  that  may  be  subject  to 
oxidation  when  exposed  to  air  and 
water  and  which  may  lead  to  acid 
drainage  from  the  mined  areas.  The 
differentiation  between  marcasite  and 
pyrite  (organic  forms  of  sulfur)  is  useful 
to  identify  areas  where  the  theoretically 
faster  oxidized  marcasite  predominates 
and  where  acid  drainage  conditions  may 
thus  be  more  likely. 

Montana  82-4-222  requires  an 
analysis  of  sulfur  content,  but  not  of 
pyrite  and  marcasite.  Montana  has 
submitted  evidence  that  its  coal  is  low 
in  sulfur  content  and  thus  that 
identifrcation  of  total  sulfur  is  a 
sufficient  measure  of  the  potential  for 
acid  mine  drainage.  Montana  maintains 
that  a  sulfur  content  higher  than  that 
normally  encountered  would  alert  the 
State  to  a  potential  acid  mine  drainage 
problem  even  though  the  sulfur  content 
would  not  be  considered  out  of  the 
ordinary  for  a  “higher  sulfur’’  area.  If 
above  normal  sulfur  is  encountered, 
Montana  does  have  the  ability  under 
Rule  II(3)(g)  to  require  a  further 
breakdown  of  the  sulfur  analysis  (i.e., 
marcasite  and  pyrite). 

Acid  mine  drainage  usually  comes 
from  (1)  oxidation  of  sulfur  from  the  coal 
remaining  in  the  rooms  and  pillars  of  an 
underground  mine,  or  (2)  industrial 
wastes  from  coal  processing  plants 
which  contain  sulfide  minerals  such  as 
pyrite  and  marcasite.  Montana  has  one 
underground  coal  mine  and  no  coal 
processing  facilities. 

Montana  does  require  chemical  and 
physical  analyses  of  any  material  that 
may  be  acid  producing.  The  Montana 
program  also  reiterates  the  Federal 
requirements  to  conduct  all  activities  to 


minimize  disturbances  to  the  hydrologic 
balance,  selectively  to  place  and  seal 
acid-  and  toxic-forming  materials,  to 
avoid  drainage  from  acid-  euid  toxic¬ 
forming  spoil,  to  backfill  material  to 
minimize  adverse  effects  on  ground 
water,  to  cover  acid-  and  toxic-forming 
material  with  a  minimum  of  eight  feet  of 
non-toxic  and  non-combustible  material, 
to  backfill  to  prevent  leaching,  to  keep 
acid-  and  toxic-forming  materials  out  of 
drainage  chaimels,  and  to  design  mines 
to  prevent  acid  mine  drainage.  Thus  any 
acid-forming  coal  materials  which  might 
be  encoimtered  would  have  to  be 
addressed  in  the  context  of  complying 
with  these  protective  measures  included 
in  the  Montana  program. 

In  accord  with  30  CFR  731.13,  it  is 
determined  that: 

(A)  The  proposed  alternative 
contained  in  the  Montana  law  and 
Montana  program  is  in  accordance  with 
Section  515  and  516  of  the  SMCRA  and 
consistent  with  30  CFR  Part  779  and  30 
CFR  Part  783;  and, 

(B)  The  proposed  alternative  is 
necessary  because  of  the  local 
environmental  condition  that  Montana’s 
coal  is  low  in  sulfur.  Furthermore,  there 
is  only  one  underground  mine  and  no 
coal  processing  plants,  and  if  a 
potentially  acid  producing  area  were 
encountered  Montana  has  the  ability  to 
require  a  separate  pyrite  and  marcasite 
analysis. 

(iii)  Reblamation  of  Mined  Land — 
Montana  proposed  that  its  statutory 
requirement  to  reclaim  mined  lands  to 
native  range  as  applied  to  the 
reclamation  of  marginal  farmlands  be 
considered  under  30  CFR  731.13.  The 
State  was  concerned  that  an 
interpretation  of  the  Federal  postmining 
land  use  rule,  30  CFR  816.133,  could 
provide  a  basis  for  operators  to  argue 
tliat  marginal  farmland  contained  in 
mine  operations  should  be  reclaimed  to 
that  same  status,  which  is  a  condition 
less  stringent  than  the  basic  Montana 
statutory  requirement.  Upon  review  of 
the  proposal,  the  Secretary  finds  that  the 
Montana  provision  is  a  more  stringent 
requirement,  rather  than  an  alternative 
approach,  and  therefore  is  consistent 
with  30  CFR  816.133  and  Section  505  of 
SMCRA.  An  analysis  of  the  proposal  is 
contained  in  finding  4(c)(v)  below. 

(c)  The  Montana  Department  of  State 
Lands  has  the  authority  under  Montana 
laws  and  regulations  to  implement, 
administer,  and  enforce  all  applicable 
requirements  consistent  with  30  CFR 
Chapter  VII,  Subchapter  K,  and  the 
Montana  program  includes  provisions  to 
do  so.  The  Montana  law  and  regulations 
on  performance  standards  are 
consistent  with  SMCRA  and  30  CFR 
Chapter  VII,  Subchapter  K.  Special 
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performance  standards  for  mountaintop 
removal  and  operations  on  steep  slopes 
are  not  included  in  the  Montana  law  or 
regulations  because  these  types  of 
mining  are  speciHcally  prohibited  imder 
Montana  law  or  regulations.  Approval  is 
based  on  the  following  representations 
made  by  Montana  concerning  Montana 
law  and  regulations  on  performance 
standards: 

(i)  Montana  statute  82-4-203  and  221 
and  Rule  II  cover  coal  processing  and 
loading  facilities  at  or  near  the  mine  site 
to  the  same  extent  they  are  covered  in 
SMCRA  Section  701(28)  and  30  CFR  827. 

(ii)  Montana  statutes  and  regulations 
do  not  speciHcally  require  that  the 
design  and  construction  or 
reconstruction  of  Class  I  type  roads  be 
certiRed  by  a  registered  qualified 
professional  engineer  in  accordance 
with  30  CFR  816.150(d)(1)  and  30  CFR 
817.150(d)(1).  However,  as  stated  in  a 
policy  letter  dated  January  30, 1980, 
Montana  shall  require  all  Class  I  type 
roads  to  be  designed  and  certified  by  a 
registered  qualified  professional 
engineer  under  authority  of  Section  82- 
4-222(2)(m)  of  its  law  which  provides 
that  the  Department  of  State  Lands  may 
request  any  permit  information  that  it 
requires. 

(iii)  The  analyses  of  the  coal  seam  for 
sulfur,  pyrite  and  marcasite  required  by 
30  CFR  779.14(b)(v)  and  30  CFR 
783.14(a)(2)(iv),  shall  be  performed 
under  a  30  CFR  731.13  “State  window” 
procedure  as  set  forth  above  in 
paragraph  4(b)(ii). 

(iv)  30  CFR  816.53  requires  that  both 
the  operator  and  the  surface  owner 
request  transfer  of  ownership  of  an 
exploratory  or  monitoring  well  in  order 
to  use  it  as  a  water  well.  Montana  law 
does  not  specifically  state  that  a  request 
from  the  sinface  owner  is  required  . 
However,  under  Rule  VII(14)(c), 

Montana  requires  the  surface  owner  to 
assume  primary  liability  for  the  well, 
including  bonding.  Such  assumption  of 
liability  shall  be  in  writing. 

(v)  Montana  statute  82-4-233(l)(a) 
mandates  that  mined  land  be  returned 
to  native  rangeland  capable  of 
supporting  livestock  grazing  and  wildlife 
habitats;  a  use  which  is  considered 
higher  than  marginal  farmland.  This 
mandate  is  compared  to  30  CFR  816.133 
which  allows  reclamation  to  a  condition 
capable  of  supporting  uses  prior  to 
mining.  Montana  believes  the  Federal 
regulations  could  result  in  marginal 
farmland  being  reclaimed  to  marginal 
farmland. 

Eastern  Montana  coal  fields  have 
considerable  acreage  of  such  marginal 
land.  This  land  has  historically  been 
cultivated  during  periods  when  grain 
prices  are  high  and  abandoned  and 


allowed  to  revert  to  range.  During  the 
long  reversion  process  such  lands  are 
without  adequate  protective  vegetative 
cover  and  have  suffered  a  decrease  in 
their  productive  capabilities  as  a  result 
of  wind  and  water  erosion.  Substantial 
Federal  funds  have  been  expended  over 
the  last  decades  on  the  range  restoration 
of  such  marginal  farmlands. 

By  requiring  that  land  be  reclaimed  to 
rangeland,  Montana  believes  that  the 
land  will  be  productive  regardless  of  the 
agricultural  economics  at  the  time  of 
bond  release.  By  restricting  non¬ 
rangeland  reclamation  to  only  those 
areas  approved  in  accordance  with 
Montana’s  alternate  revegetation 
provisions  in  Rule  XVI,  the  Department 
of  State  Lands  can  assure  that  such 
areas  will  be  capable  of  maintaining  the 
alternate  use  over  the  long-term. 

Montana  maintains  that  grazing  and 
wildlife  habitat  requirements  for 
revegetation  are  more  stringent  than 
other  postmining  land  uses.  Wildlife  and 
grazing  habitats  must  be  established  as 
diverse,  effective  and  permanent 
vegetative  cover  of  the  same  seasonal 
variety  native  to  the  area  of  land 
affected.  These  habitats  are  more 
complex  than  crop,  residential,  and 
other  postmining  land  uses,  because 
they  form  commimities  which  are  in 
equilibrium  with  the  environment  and 
are  not  maintained  artificially  by  man. 
(Whittaker,  R.  H.,  Communities  and 
Ecosystems,  Ontario,  Macmillan  Co., 
1970,  page  158.) 

Montana  Rule  IX  provides  that  a 
seeding  or  planting  program  for 
rangeland  must  incorporate  a  timing 
schedule,  mulching  procedures,  and  a 
selection  of  plant  species  suited  for  the 
community  and  its  components.  Grazing 
and  wildlife  habitats  must  be  developed 
that  allow  managed  grazing  on  a 
sustained  yield  basis. 

Alternate  non-rangeland  reclamation 
only  shall  be  approved  in  accordance 
with  Montana’s  alternate  revegetation 
provisions  contained  in  Rule  XVI.  These 
provisions  assure  that  such  areas  shall 
be  capable  of  maintaining  the  alternate 
use  over  the  long  term.  Part  1  of  Rule 
XVI  requires  specific  plans  showing:  (a) 
The  nature  of  the  alternate  reclamation; 
(b)  how  use  of  the  alternate  reclamation 
allows  a  postmining  land  use  which  is 
consistent  with  the  purposes  of  Montana 
law;  (c)  why  the  results  are  not 
attainable  by  use  of  nonaltemate 
reclamation  methods;  (d)  that  the 
alternate  reclamation  is  more  or  at  least 
as  environmentally  protective,  during 
and  after  the  proposed  strip  or. 
underground  mining  operations,  as  non¬ 
altemate  reclamation  methods,  and  will 
not  reduce  the  protection  afforded 
public  health  and  safety  below  that 


provided  by  non-alternate  reclamation 
methods;  (e)  that  the  applicant  will 
conduct  appropriate  special  monitoring, 
as  determined  by  the  Montana 
Department  of  State  Lands,  during  the 
bonding  period  designed  to  identify,  as 
soon  as  possible,  potential  risks  to  the 
environment  and  public  health  and 
safety  fi'om  use  of  the  alternate 
reclamation;  (f)  the  reclamation  methods 
which  will  be  implemented  in  the  event 
the  objective  of  die  alternate 
reclamation  plan  is  not  attained;  and  (g) 
for  areas  proposed  for  alternate 
revegetation,  the  area(s)  of  tmdisturbed 
land  to  which  the  mined  and  reclaimed 
land  shall  be  compared  for  bond  release 
purposes. 

Part  2  of  Rule  XVI  provides  for  public 
notice,  review  and  comments.  Notice 
will  also  be  given  to  OSM. 

Part  3  of  Rule  XVI  establishes  the 
criteria  for  approval  of  such  proposals, 
including:  (a)  The  plan  meets  the 
requirements  of  Part  1  above;  (b)  the 
plan  is  based  on  a  clearly  defined  set  of 
objectives  which  can  reasonably  be 
expected  to  be  achieved;  and  (c)  The 
permit  contains  conditions  that 
specifically  limit  the  alternate 
reclamation  authorized  to  that  granted 
by  the  Montana  Department  of  State 
Lands,  impose  enforceable 
environmental  protection  standards,  and 
require  the  per^ttee  to  conduct  the 
periodic  monitoring  and  reporting 
program  set  forth  in  the  plan. 

Part  S  also  specifies  that  the  Montana 
Department  of  State  Lands  must  find,  in 
writing,  that  the  criteria  are  met  as  part 
of  any  decision  to  approve  the 
reclamation  plan. 

Part  4  of  Rule  XVI  establishes  review 
procedures  including  consultation  with 
OSM  and  specifically  directs  the 
Montana  Department  of  State  Lands  to 
issue  notices  of  modification  or  changes 
to  ensure  full  protection  of  the 
environment  and  public  health  and 
safety. 

Part  5  of  Rule  XVI  establishes  general 
and  specific  criteria  for  qualifying  a 
postmining  land  use  alternate  to  the 
Montana  program  requirement  to  return 
lands  to  native  range.  These  criteria  are 
substantial  and  are  consistent  with 
those  of  Section  515(c)(3)  of  SMCRA  and 
30  CFR  816.183. 

Rule  XVI(l)  mandates  that  the 
alternative  reclamation  practice  will  be 
granted  only  if  it  is  necessary  for  the 
approved  alternative  postmining  land 
use.  It  also  mandates  notice  to  OSM  and 
accommodation  of  OSM  findings  on 
each  request  for  use  of  Rule  XVI  prior  to 
a  decision.  It  is  the  finding  of  the 
Secretary  that  the  Montana  provisions 
as  described  are  more  stringent  than 
SMCRA  and  30  CFR  Part  816. 
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(d)  The  Montana  Department  of  State 
Lands  has  the  authority  under  Montana 
laws  and  regulations  and  the  Montana 
program  includes  provisions  to 
implement,  administer  and  enforce  a 
permit  system  consistent  with  30  CFR 
Chapter  VU,  Subchapter  G.  The 
Montana  program  includes  no 
requirements  for  mountain-top  removal 
and  operations  on  steep  slopes.  These 
permit  requirements  are  not  applicable 
to  Montana  because  these  types  of 
mining  are  specifically  prohibited  under 
Montana  law  or  regulation.  In  addition, 
there  are  no  provisions  for  experimental 
practices  because  Montana  law  and 
regulations  do  not  allow  experimental 
practices.  Section  82-4-221(1)  of  the 
Montana  SURA  provides  the  authority 
for  Montana  to  prohibit  surface  coal 
mining  and  reclamation  operations 
without  a  permit  issued  by  the  Montana 
Department  of  State  Lands.  Approval  is 
based  on  the  following  representations 
made  by  Montana  concerning  Montana 
law  and  regulations  on  permit 
requirements: 

(i)  30  CFR  Chapter  VII  contains 
numerous  references  to  the  availability 
of  information  to  the  Public.  Article  IL 
Section  9  of  Montana's  Constitution 
states  that  "No  person  shall  be  deprived 
of  the  right  to  examine  documents  or  to 
observe  the  deliberations  of  all  public 
bodies  or  agencies  of  State  government 
and  its  subdivisions,  except  in  cases  in 
which  the  demand  of  individual  privacy 
clearly  exceeds  the  merits  of  public 
disclosure.”  Montana  maintains  that  this 
constitutional  provision  has  been 
interpreted  very  broadly  in  favor  of 
public  disclosure.  The  1972  Montana 
Constitutional  Convention  indicated 
that  the  exception  applies  only  to 
personnel  matters,  litigation,  tax  and 
welfare  records,  jury  deliberations,  court 
deliberations,  and  attorney-client 
communications.  Recent  case  law  has 
held  that  the  right  of  privacy  was 
imavailable  to  a  corporation.  Thus,  there 
are  types  of  information  which  could  be 
protected  under  SMCRA  but  which 
could  not  be  kept  private  under 
Montana  law,  and  Montana’s  provisions 
are  therefore  determined  to  be  more 
stringent  than  Federal  law. 

(ii)  Under  Section  514  of  SMCRA,  30 
U.S.C.  1264(a),  and  30  CFR 
786.23(b)(l)(ii).  if  an  informal  conference 
on  a  permit  application  is  held,  a 
decision  shall  be  made  by  the  regulatory 
authority  within  60  days  of  the 
conference.  Montana  law  or  regulation 
does  not  provide  such  a  time  limit,  but 
does  require  a  decision  on  a  permit 
application  within  240  days  after  the 
receipt  of  a  complete  application. 
Montana  maintains  that  not  requiring  a 


decision  within  60  days  of  an  informal 
conference  allows  a  conference  to  be 
held  earlier  in  the  permit  review  and 
analysis  process  and  thus  is  more 
meaningful  to  the  public  as  well  as  to 
the  State.  This  is  more  stringent  than  the 
60  day  Federal  requirement.  Montana’s 
provisions  regarding  informal 
conferences  are  consistent  with  30  CFR 
786.23. 

(iii)  30  CFR  786.23(f)  requires  the 
regulatory  authority  to  notify  local 
government  officials  in  the  local  / 
political  subdivisions  in  which  the  area 
of  land  to  be  affected  is  located  when  a 
permit  has  been  issued.  Montana 
regulations  do  not  contain  this 
provision,  but  Montana  maintains  that 
since  mining  is  conducted  only  in  six 
counties  and  because  the  issuance  of  a 
permit  entitles  the  county  to  share  in  the 
severence  tax,  local  officials  are  well 
informed  regarding  mining  activities. 
Additionally,  Montana  has  stated  that 
as  a  matter  of  policy  the  Montana 
Department  of  State  Lands  will  notify 
the  local  government  officials  in  the 
local  political  subdivision  within  ten 
days  after  granting  a  mining  or  test  pit 
prospecting  permit.  Therefore, 

Montana’s  provisions  for  notice  to  local 
officials  are  consistent  with  SMCRA  and 
30  CFR  786.23(f). 

(iv)  Section  82-4-221(1)  of  the 
Montana  law  requires  that  an  operator 
apply  for  a  permit  renewal  at  least  30, 
but  no  more  than  60,  days  prior  to  the 
permit  expiration  date.  In  order  to  meet 
the  public  disclosure  and  comment 
period  provided  by  30  CFR  786.11-14 
and  30  CFR  788.14,  additional  time  is 
necessary.  Montana  maintains  that 
because  the  provision  in  its  regulations 
protects  the  State  from  receiving 
applications  far  in  advance  of  the 
necessary  renewal  date,  the  Montana 
Department  of  State  Lands  has  the 
auffiority  to  extend  the  period  during 
which  renewal  applications  may  be 
received  and  thus  provide  opportunities 
for  public  comment.  Based  on  the 
revised  State  policy  providing  for  a 
minimum  75  day  review  period  as  set 
forth  in  Montana  Rule  III,  the  Montana 
law  and  regulations  are  consistent  with 
30  CFR  Parts  786  and  788. 

(e)  Section  82-4-226  of  the  Montana 
SURA  provides  the  Montana 
Department  of  State  Lands  with  the 
authority  to  regulate  coal  exploration 
consistent  with  30  CFR  Parts  776  and  815 
and  to  prohibit  coal  exploration  that 
does  not  comply  with  30  CFR  Parts  776 
and  815,  and  the  Montana  program 
includes  provisions  to  do  so; 

(f)  Montana  laws  and  the  Monttina 
program  do  not  provide  an  exemption 
for  coal  extraction  incidental  to 
government-financed  construction. 


Thus,  the  Montana  program  is  more 
stringent  than  SMCRA  and  30  CFR  Part 
707; 

(g)  The  Montana  Department  of  State 
Lands  has  the  authority  imder  Section 
82-4-205  and  82-4-221  of  the  Montana 
SURA  and  Rule  XXIV  of  the  Montana 
regulations  to  enter,  inspect,  and 
monitor  all  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
on  non-Indian  and  non-Federal  land 
within  Montana.  Approval  of  this 
program  is  based  on  the  following 
representations  made  by  Montana 
concerning  Montana  law  and 
regulations  on  the  ability  to  enter, 
inspect,  and  monitor: 

(i)  Montana  Rule  XXIV(l)  requires 
that  the  Montana  Department  of  State 
Lands  inspect  to  ensure  "substantial” 
compliance  with  Montana  law  and 
regulations.  The  Secretary  is  concerned 
that  "substantial”  compliance  might  be 
interpreted  to  mean  something  less  than 
complete  compliance.  Montana  has 
stated  that  this  rule  does  not  relieve  the 
operator  of  the  duty  to  comply 
completely  with  Montana  law  and 
regulations;  that  Sections  82-4-231  to 
235  require  complete  compliance  with 
the  reclamation  plan  and  performance 
standards;  that  Section  82-4-251 
requires  issuance  of  a  notice  of  violation 
or  suspension  order  for  every  violation; 
and  that  Section  82-4-254  requires  a 
penalty  to  be  assessed  for  every 
violation.  Therefore,  Montana 
maintains,  complete  compliance  with 
the  program  is  required.  Additionally, 
while  Montana  Rule  XXIV  requires  at 
least  the  minimum  number  of 
inspections  in  accordance  with  30  CFR 
Part  840,  Montana  interprets  the  rule  to 
require  the  Montana  Department  of 
State  Lands  to  make  additional 
inspections  if  necessary  to  ensure 
substantial  compliance  with  the 
Montana  law  and  regulations.  However, 
Montana  has  agreed  as  a  condition  of 
program  approval  to  clarify  its  policy  by 
removing  the  word  "substantial”  from 
Rule  XXIV(l). 

(ii)  30  CFR  840.11  describes  “partial” 
and  “complete”  inspections  and  requires 
them  to  be  on-site  reviews  of  permit 
conditions.  The  Montana  Department  of 
State  Lands  interprets  Montana  Rule 
XXIV  to  require  that  partial  and 
complete  inspections  be  on-site,  on-the- 
ground  inspections.  Furthermore,  in 
Montana  a  complete  inspection  is  an 
inspection  of  the  entire  permit  area  for 
complete  compliance  with  all  applicable 
requirements  of  Montana  law  and 
regulations.  Therefore,  Montana’s 
inspection  provisions  are  determined  to 
be  in  compliance  with  30  CFR  Part  840. 

(iii)  30  CFR  840.12  requires  the 
regulatory  authority  to  be  able  to  inspect 


Federal  Register  /  Vol.  45,  No.  64  /  Tuesday,  April  1,  1980  /  Rules  and  Regulations 


21567 


without  a  search  warrant.  This  item  is 
not  speciHcally  addressed  in  Montana 
law  or  regulation.  The  State  submitted 
an  Attorney  General  opinion  dated 
February  1, 1980  which  declares  that 
Montana  has  the  power  to  inspect 
without  a  search  warrant.  Montana 
maintains  that  the  coal  industry  in 
Montana  has  been  a  closely  regulated 
industry  since  passage  of  the  first 
Montana  reclamation  act  in  the  late 
1960’s.  Since  that  time,  the  Montana 
Department  of  State  Lands  has 
conducted  fi*equent  and  detailed 
inspections  without  search  warrants  to 
enforce  the  reclamation  act.  This 
practice  has  never  been  challenged.  No 
other  Montana  rule  or  statute  requires 
the  Department  of  State  Lands  to  obtain 
a  search  warrant.  Therefore,  Montana  is 
able  to  conduct  inspections  without 
warrants,  and  complies  with  30  CFR 
Part  840. 

(h)  The  Montana  Department  of  State 
Lands  has  the  authority  under  Montana 
laws  and  the  Montana  program  includes 
provisions  to  implement,  administer, 
and  enforce  a  system  of  performance 
bonds  and  liability  insurance,  or  other 
equivalent  guarantees,  consistent  with 
30  CFR  Chapter  VII.  Subchapter  ).  The 
performance  bond  and  liability 
insurance  provisions  of  Sections  507(f), 
509,  510,  and  519  of  SMCRA  and  30  CFR 
Chapter  VII,  Subchapter  J  are 
incorporated  in  Sections  82-4-221,  222, 
223,  232,  and  235  of  the  Montana  SURA 
and  in  Rule  XIX  and  XX  of  the  Montana 
regulations.  Approval  of  the  Montana 
regulatory  program  is  based  on  the 
following  representations  made  by 
Montana  concerning  performance 
bonds; 

(i)  Section  524  of  SMCRA,  30  USC 
1274,  provides  that  political  subdivisions 
which  engage  in  surface  coal  mining 
operations  are  subject  to  the  full 
requirements  of  SMCRA.  Montana 
SURA  82-4-223  gives  the  Department  of 
State  Lands  discretion  in  requiring  a 
bond  from  a  political  subdivision.  The 
Montana  Department  of  State  Lands 
will,  by  policy  dated  January  30, 1980, 
require  a  bond  for  any  mining  operation 
operated  by  a  political  subdivision  of 
the  State  in  the  same  manner  as 
required  of  all  other  operators. 

In  order  to  comply  with  Section  524  of 
SMCRA,  Montana  must  revise  its 
regulations  to  specify  that  a  political 
subdivision  must  obtain  a  bond  if  it  is 
directly  conducting  a  coal  mining 
operation.  However,  since  at  present  no 
political  subdivision  is  conducting  such 
an  operation,  it  is  determined  the 
Department  of  State  Lands’  policy 
statement  is  sufficient  until  the  agreed 


date  by  which  Montana  will  have 
changed  its  regulations. 

(ii)  30  CFR  806.12  require  bonds  to  be 
non-cancellable,  with  an  exception  for 
that  portion  which  covers  lands  not 
disturbed.  Terms  and  conditions 
contained  in  Montana’s  bond  form  allow 
cancellation  of  bond  only  for 
undisturbed  areas.  Because  this  form  is 
not  a  rule,  the  question  arose  as  to  the 
legal  relationship  of  the  form  to 
Montana  law  and  regulations.  Montana 
has  stated  that  the  bond  form  has  in  the 
past  been  a  rule,  but  that  recently  the 
Montana  Secretary  of  State,  who 
publishes  the  Administrative  Rules  of 
Montana  (ARM)  and  has  authority  over 
format,  has  prohibited  the  promulgation 
of  forms  as  rules.  Section  82-4-23  of  the 
Montana  SURA  directs  the  Montana 
Department  of  State  Lands  to  require  a 
bond  which  guarantees  faithful 
performance  of  the  permanent  program. 
Montana  maintains  that  this  statutory 
provision  does  not  allow  the  Montana 
Department  of  State  Lands  to  accept  a 
bond  which  permits  cancellation  as  to 
dishirbed  areas.  Therefore,  the  Montana 
provision  and  bond  form  are  in 
compliance  with  30  CFR  806. 

(iii)  44  FR  67943  (November  27, 1979) 
suspended  portions  of  30  CFR  805.13(d) 
(concerning  the  revegetation 
requirements  when  a  long  term 
agricultural  land  use  is  involved)  and  30 
CFR  808.12(c)  (concerning  a  limitation 
on  the  areal  liability  under  a  bond)  as 
being  inconsistent  with  the  SMCRA. 
Montana  Rule  XX(3)(b)  corresponds  to 
30  CFR  805.13(d),  but  also  references 
Rules  XVI  (Alternate  Reclamation)  and 
thereby  avoids  the  inconsistent 
language  of  30  CFR  805.13(d).  In  30  CFR 
808.12(c],  the  phrase  “with  respect  to 
protection  of  the  hydrologic  balance’’ 
was  suspended.  Montana  Rule 
XX(13)(b)(ii]  contains  provisions  that 
mirror  the  suspended  Federal  regulation. 
As  such,  Montana  Rule  XX(13)(b)(ii)  is 
determined  to  be  inconsistent  with 
SMCRA.  Montana  has  agreed  to  amend 
its  regulations  to  remove  the  suspended 
phrase. 

(i)  The  Montana  Department  of  State 
Lands  has  the  authority  imder  Sections 
82-4-254  and  45-3-312  of  the  Montana 
SURA,  and  the  Montana  program 
includes  provisions  to  provide  for  civil 
and  criminal  sanctions  for  violation  of 
Montana  law,  regulations,  conditions  of 
permits  and  exploration  approvals 
including  civil  and  criminal  penalties  in 
accordance  with  Section  518  of  SMCRA, 
30  U.S.C.  1268.  Approval  of  the  Montana 
regulatory  program  is  based  on  the 
following  representations  made  by 
Montana  concerning  providing  for  civil 
and  criminal  sanctions  for  violations  of 


Montana  law,  regulations  and  permit 
conditions  and  exploration  approvals, 
including  civil  and  criminal  penalties  in 
accordance  with  Section  518  of  SMCRA: 

(i)  Montana  maintains  that  it 
interprets  Section  82-4-254(1)  of  the 
Montana  SURA  to  operate  so  that  the 
$750  per  day  mandatory  minimum  daily 
penalty  applies  to  the  permittee  fi*om  his 
failure  to  abate  within  the  time  specified 
in  the  notice  of  abatement  until  the 
actual  abatement  of  the  violation,  unless 
a  court  or  an  administrative  body  grants 
temporary  relief  or  otherwise  suspends 
the  permittee’s  obligation  to  abate.  Since 
the  State  asserts  that  Montana  82-4- 
254(1)  is  precisely  the  same  as  SMCRA 
Section  518(h)  in  this  regard,  the 
Montana  SURA  provides  the  necessary 
civil  penalty  authority  for  failure-to- 
abate  violations. 

(ii)  Montana’s  civil  penalty 
assessment  criteria  are  not  listed  in  any 
of  its  statutes  or  regulations,  but  are 
found  in  a  January  4, 1980,  policy 
memorandum.  The  Department  of  State 
Lands  maintains  that  Montana  case  law 
provides  that  agency  action,  such  as  the 
determination  of  the  size  of  civil 
penalty,  will  not  be  overturned  by  its 
courts  except  in  the  case  of  abuse  of 
agency  discretion.  The  Montana 
program  submission  provides  the 
necessary  civil  penalty  assessment 
criteria. 

(iii)  30  CFR  843.15(a)  states,  in  part, 
that,  “Expiration  of  a  notice  or  order 
shall  not  affect  the  Director’s  right  to 
assess  civil  penalties  for  the  violations 
mentioned  in  the  notice  of  order.’’  The 
Montana  rules  contain  no  comparable 
statement.  However,  under  Section  82- 
4-254(1)  of  the  Montana  SURA,  the 
Department  of  State  Lands  is  required  to 
assess  a  civil  penalty  for  every  violation 
that  is  detected.  The  Montana  provision 
is  more  stringent  than  the  Federal 
regulation. 

(iv)  Montana  provides  in  Section  82- 
4-254(2)  of  the  Montana  SURA  that  the 
assessed  penalty  must  be  placed  in 
escrow  after  the  administrative 
adjudicatory  hearing  and  before  judicial 
review.  The  Federal  scheme  requires  the 
penalty  to  be  placed  in  escrow  before 
the  administrative  hearing.  30  CFR 
845.18,  however,  gives  an  alleged 
violator  the  right  to  an  assessment 
conference  prior  to  his  placing  the 
alleged  penalty  in  escrow.  Montana 
provides  for  no  such  assessment 
conference.  The  Secretary  believes  that 
a  violator  is  entitled  to  one  hearing, 
whether  formal  or  informal,  prior  to 
having  to  place  the  assessed  penalty  in 
escrow  in  order  to  further  contest  the 
fact  of  the  violation  or  the  amount  of  the 
penalty.  Since  the  Montana  program 
entitles  a  violator  to  one  hearing,  and 
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that  hearing  is  a  formal  hearing,  prior  to 
having  to  place  the  assessed  penalty  in 
escrow  in  order  to  further  contest  the 
fact  of  the  violation  or  the  amount  of  the 
penalty,  it  is  determined  that  Section  82- 
4-254(2)  of  the  Montana  SURA  provides 
an  escrow  provision  which  is  consistent 
with  Section  518  of  SMCRA. 

(v)  Montana  has  chosen  to  utilize  an 
alternate  civil  penalty  assessment 
system  imder  die  criteria  provided  in  30 
CFR  731.13.  The  Montana  provisions  are 
discussed  in  detail  above  in  finding 
4(b)(i].  Montana  maintains  that  State 
case  law  provides  that  agency  action 
such  as  a  determination  of  the  size  of 
penalty  will  not  be  overturned  by  State 
courts  except  in  the  case  of  abuse  of 
agency  discretion;  thus,  the  fact  that 
Montana’s  criteria  for  setting  the 
amoimt  of  the  civil  penalties  are  not 
contained  in  its  laws  or  regulations  will 
not  hamper  the  Department  of  State 
Lands  in  successfully  assessing 
penalties  as  high  as  under  Section  518(a) 
of  SMCRA.  Based  on  these 
representations  by  Montana,  the 
Montana  provisions  for  assessment  of 
civil  penalties  are  in  compliance  with 
Section  518(a)  of  SMCRA. 

(j)  The  Montana  Department  of  State 
Lands  has  the  authority  under  Montana 
laws,  and  the  Montana  program 
contains  provisions,  to  issue,  modify, 
terminate  and  enforce  notices  of 
violation,  cessation  orders  and  show- 
cause  orders  in  accordance  with  Section 
521  of  SMCRA,  30  U.S.C.  1271,  and  with 
30  CFR  Chapter  VII,  Subchapter  L, 
including  the  same  or  similar  procedural 
requirements,  except  for  the  provision 
discussed  in  (vi)  below.  The 
enforcement  authorities  in  Section  521  of 
SMCRA  and  the  applicable  provisions 
of  30  CFR  Chapter  VII,  Subchapter  L  are 
contained  in  Sections  82-4-205,  221,  251, 
and  254  of  the  Montana  SURA  and  in 
Rule  XXIV  of  the  Montana  regulations. 
Approval  of  the  Montana  regulatory 
program  is  based  on  the  following 
representations  made  by  Montana 
concerning  issuing,  modifying, 
terminating,  and  enforcing  notices  of 
violation,  cessation  orders,  and  show- 
cause  orders: 

(i)  30  CFR  Part  842  provides  for  a 
citizen’s  right  of  informal  review  of  a 
decision  not  to  inspect  or  enforce  and 
the  adequacy  and  completeness  of 
inspections  in  general.  Montana 
maintains  that  because  of  the  small 
population  and  the  availability  of  the 
Commissioner  of  the  Montana 
Department  of  State  Lands  to  the  public, 
no  formal  rules  on  this  matter  are 
necessary.  As  a  matter  of  policy,  after 
an  inspection  to  investigate  a  citizen’s 
complaint  or  a  decision  not  to  so 


inspect,  the  Montana  Department  of 
State  Lands  routinely  sends  a  letter  to 
the  citizen  stating  the  findings  of  the 
inspection,  and  the  Commissioner 
personally  reviews  each  such  compliant. 
The  letter  also  explains  that  if  the 
citizen  disagrees  with  the  findings,  he  or 
she  may  consult  with  the  Commissioner. 
In  addition,  the  State  will  handle 
informal  review  of  completeness  and 
adequacy  of  inspections  in  the  same 
manner  as  review  of  a  decision  not  to 
inspect  or  enforce.  This  procedure 
provides  the  necessary  guarantee  of 
citizen  rights  consistent  with  30  CFR 
Part  842. 

(ii)  30  CFR  Part  843  requires  the 
regulatory  authority  to  have  the 
authority  to  require  interim  remedial 
steps  in  notices  of  violation.  Montana 
maintains  that  Section  82-4-251(2)  of  the 
Montana  SURA  requires  the 
Commissioner  of  the  Montana 
Department  of  State  Lands  or  his 
authorized  representative  to  issue  an 
order  requiring  abatement  and  that  the 
authority  to  require  complete  abatement 
includes  the  authority  to  require  interim 
steps  necessary  to  achieve  complete 
abatement.  The  Commissioner  and  his 
authorized  representatives  have 
authority  to  require  interim  steps  in  the 
notice  of  violation.  This  Montana 
procedure  for  requiring  interim 
abatement  steps  is  in  compliance  with 
30  CFR  Part  843. 

(iii)  30  CFR  843.12(c)  provides  that  the 
total  abatement  time  under  a  notice  of 
violation,  including  all  extensions,  will 
not  exceed  90  days.  Section  82-4-251(2) 
of  the  Montana  SURA  provides  that  the 
Department  of  State  Lands  must  fix  a 
reasonable  time,  not  exceeding  90  days, 
for  abatement.  The  next  sentence  in  the 
Montana  SURA  begins:  “If,  upon 
expiration  of  the  period  of  time 
originally  fixed  or  subsequently 
extended*  *  (emphasis  added).  The 
question  has  arisen  that  the  underlined 
language  could  be  construed  as  allowing 
an  extension  beyond  90  days.  Montana 
maintains  that  the  sentence  setting  forth 
the  90-day  requirement  is  the  only  one 
dealing  with  Ae  setting  of  a  time  frame 
and  that  the  next  sentence,  partially 
quoted  above,  does  not  authorize 
extensions,  but  merely  refers  to 
extensions  authorized  by  the  previous 
sentence.  Montana  holds  that  the 
original  time  for  abatement  and  any 
extention,  when  added  together,  cannot 
exceed  90  days.  Based  on  this 
representation,  the  Montana  provision 
complies  with  30  CFR  843.12(c). 

(iv)  Montana  maintains  that  Section 
82-4-254(3)  of  the  Montana  SURA 
requires  the  Montana  Attorney  General 
to  bring  suit  if  requested  to  do  so  by  the 


Commissioner,  Department  of  State 
Lands.  Montana  contends  that  its  law  is 
more  stringent  than  Section  521(c)  of 
SMCRA,  which  merely  authorizes  the 
Secretary  of  the  Interior  to  request  suit 
by  the  Attorney  General,  and  does  not 
require  the  Attorney  General  to  bring 
the  suit.  Montana  also  notes  that  in  the 
event  of  the  refusal  of  an  operator  to 
permit  inspection  of  monitoring 
equipment,  Montana  law  empowers  the 
Commissioner  to  request  the  Attorney 
General  and  the  Attorney  General, 
under  general  law,  is  empowered  to 
bring  an  injimction  action  in  support  of 
the  Commissioner  for  such  a  violation. 
Based  on  this  representation,  Montana 
has  the  necessary  authority  to  request 
civil  relief  in  circumstances  which  are 
consistent  with  SMCRA  Section  521(d) 
and  30  CFR  843.19. 

(v)  30  CFR  843.13(a)(1)  states,  in  part, 
that,  “violations  by  any  person 
conducting  surface  coal  mining 
operations  on  behalf  of  the  permittee 
shall  be  attributed  to  the  permittee, 
unless  the  permittee  establishes  that 
they  are  acts  of  deliberate  sabotage.’’ 
Montana  maintains  that  as  a  matter  of 
agency  law,  the  permittee  is  already 
liable  for  the  acts  of  his  agents  and 
employees  on  the  mine  site.  The 
question  of  deliberate  sabotage  has 
never  arisen  in  Montana  and  has  never 
been  addressed  by  the  State.  Based  on 
this  representation,  Montana  law 
adequately  provides  that  violations  are 
attributable  to  the  permittee. 

(vi)  30  CFR  843.11(a)(2)  provides  that 
if  a  cessation  order  will  not  completely 
abate  the  imminent  danger  or  harm  in 
the  “most  expeditious  manner 
physically  possible,’’  affirmative 
obligations  shall  be  imposed  by  the 
authorized  representative  of  the 
regulatory  authority.  Furthermore,  the 
affirmative  obligation  may  require  the 
use  of  existing  or  additional  personnel 
and  equipment  without  consideration  of 
cost  (44 1^  15301).  Montana  SURA  and 
regulations  do  not  explicitly  contain 
these  provisions.  Montana  maintains 
that  abatement  of  imminent  danger  or  of 
a  significant  environmental  harm 
provided  in  Montana  82-4-251(1)  would 
require  complete  abatement  in  order  to 
eliminate  the  danger  or  harm. 
Furthermore,  complete  abatement  would 
have  to  be  as  expeditious  as  possible 
and  would  require  the  use  of  additional 
personnel  or  equipment  without  regard 
to  cost  in  order  for  the  State  to  avoid 
action  under  its  common  law  of 
mandamus.  The  Secretary  believes  that 
the  abatement  of  imminent  dangers  or 
harm  in  an  expeditious  manner  is  an 
important  item  to  be  addressed  in  a 
State  regulatory  program.  While 
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Montana  feels  that  it  has  the  necessary 
authority  and  as  a  matter  of  policy 
would  require  abatement  in  accord  with 
30  CFR  843.11(a)(2],  the  Secretary 
believes  that  this  procedure  must  be  set 
forth  in  Montana  law  or  regulation.  The 
State  has  agreed  to  revise  its 
regulations. 

(k)  The  Montana  Department  of  State 
Lands  has  the  authority  under  Section 
82-4-227  of  the  Montana  SURA,  Rule 
XXn  and  XXIII  and  the  Montana 
program  contains  provisions  to 
designate  areas  as  unsuitable  for 
surface  coal  mining  consistent  with  30 
CFR  Chapter  Vn,  Chapter  F.  It  should  be 
noted  that  Montana  Rule  XXII(4},  whidb 
speciHes  procedures  for  processing  mine 
applications  which  might  involve  areas 
where  mining  is  prohibited  or  limited, 
does  not  provide  for  immediate 
administrative  review,  but  offers  review 
through  the  permitting  process. 

Under  30  CFR  Chapter  VII,  a 
determination  of  valid  existing  rights  as 
a  part  of  a  permit  application  is  subject 
to  administrative  or  judicial  review 
under  30  CFR  787.11  and  12.  A  hearing  is 
required  within  30  days  of  a  request  for 
a  hearing  on  the  reasons  for  a  final 
decision.  The  Montana  program  does 
not  discuss  review  in  Rule  XXn(l)  on 
valid  existing  rights.  However,  the 
Montana  program  contains  an 
administrative  review  procedure  in  Rule 
III(7)  which  mirrors  the  requirements  of 
30  CFR  Part  787.  Therefore,  the  Montana 
law  and  regulations  are  in  compliance 
with  30  CFR  Chapter  VII,  Subchapter  F. 

(l)  The  Montana  Department  of  State 
Lands  has  the  authority  under 
Montana's  Administrative  Procedures 
Act,  SURA  Section  82-4-252,  and  Rule 
III  and  the  Montana  program  contains 
provisions  for  public  participation  in  the 
development  and  revision  of  Montana 
regulations.  Montana  also  has  the 
authority  to  provide  for  public 
participation  in  the  permitting  process 
and  in  the  enforcement  of  its  laws  and 
regulations,  with  one  exception. 

The  Montana  program  does  not 
provide  for  award  of  costs  in 
administrative  proceedings,  including 
attorneys  fees,  in  accordance  with 
Sections  520  and  525  of  SMCRA  and  43 
CFR  4.1200  et  seq.  Although  Montana 
has  enacted  the  basic  authority  for  the 
award  of  costs  and  expenses,  SMCRA 
and  30  CFR  Chapter  VII  require  that  a 
State  program  include  the  regulations 
which  detail  such  matters  as  who  may 
file,  contents  of  a  petition,  and  who  may 
receive  an  award.  The  preamble  to  the 
Federal  rules,  44  FR 15297,  states  in  part. 

The  Office  believes  that  a  State  program 
must  meet  the  following  minimum  criteria 
with  respect  to  citizen  participation:  *  *  *  (3) 
It  must  authorize  award  of  costs  and 


expenses  in  administrative  and  judicial 
proceedings  provided  under  Section  520  (d) 
and  (f)  and  525(e]  of  the  Act  and  43  CFR  4. 

In  light  of  this  language,  the  Secretary 
believes  that  a  State  program  must 
include  provisions  similar  to  43  CFR 
4.1290  et  seq.  The  Montana  SURA  does 
not  make  provision  for  such  awards 
consistent  with  43  CFR  4.1290.  Montana 
has  agreed  to  make  the  necessary 
revision. 

Montana’s  provision  for  the  award  of 
attorney  fees  in  judicial  proceedings, 
SURA  Section  82-4-252(5),  is  identical 
to  Section  520(d]  of  SMCRA.  There  are 
no  Federal  regulations  implementing 
Section  520(d}.  However,  as  is  discussed 
in  the  response  to  comment  50,  the 
Secretary  believes  that  Montana’s 
provision  is  intended  to  require  that 
attorney  fees  may  be  awarded  against 
citizen  groups  only  where  they  act  in 
bad  faith. 

Approval  of  this  program  is  based  on 
the  following  representations  made  by 
Montana  concerning  Montane  law  and 
regulations  on  public  participation: 

(i)  Montana  SURA  82-4-252(1) 
requires  that  a  person  who  believes  that 
the  Montana  SURA  is  not  being 
enforced  must  file  a  written  statement 
with  the  Department  of  State  Lands. 
Such  a  statement  must  be  imder  oath, 
and  knowingly  making  a  false  statement 
or  charge  subjects  the  affiant  to 
penalties.  Montana  has  stated  that 
Sections  45-7-202  and  45-7-203  of  its 
statutes  provide  a  misdemeanor  charge 
for  making  a  false  statement  or  report 
regardless  of  whether  a  statement  is 
made  under  oath  and  penalties  under 
each  Section  are  the  same.  Under  18 
U.S.C.  1001,  submission  of  a  false  report 
to  OSM  is  a  felony.  Therefore, 

Montana's  provisions  are  consistent 
with  Federal  provisions  regarding 
penalties  for  making  a  false  report,  and 
the  requirement  that  statements  be 
imder  oath  does  not  create  any  more  of 
a  chilling  effect  on  the  exercise  of 
citizen  suit  rights  than  does  18  U.S.C. 
1001. 

(ii)  Section  520  of  SMCRA  provides 
that  after  60  days  from  filing  a  notice  of 
intent  to  sue  with  the  regulatory 
authority,  the  plaintiff  may  file  suit 
against  the  State.  Montana  SURA  82-4- 
252(2)  provides  that,  after  an 
“unreasonable  time”  following 
notification,  a  person  may  sue.  Montana 
has  stated  in  an  Attorney  General 
opinion  that  any  delay  beyond  60  days 
would  be  “unreasonable,"  especially 
since  Montana  requires  inspections 
approximately  every  two  weeks. 
Furthermore.  Montana  notes  that  in 
cases  of  an  imminent  threat  to  the 
health  or  safety  of  the  plaintiff,  an 


immediate  response  by  the  Department 
of  State  Lands  would  be  deemed 
essential.  In  such  a  situation,  a  citizen 
could  bring  suit  immediately  after 
notification  of  the  Department  of  State 
Lands.  The  Secretary  believes  that  the 
Montana  program  provides  the  same 
requirements  as  Section  520  of  SMCRA 
in  that  an  “unreasonable  time”  to 
respond  to  a  notice  of  intent  to  sue  is 
anytime  beyond  60  days,  and  that  a 
citizen  may  bring  an  immediate  action  in 
cases  of  an  imminent  threat  to  health  or 
safety. 

(iii)  Section  520(a)  of  SMCRA  sets 
forth  the  causes  for  which  a  suit  may  be 
filed  against  the  governmental  agencies 
and  other  persons  and  Section  525(e) 
provides  for  the  award  of  attorney  fees 
in  administrative  proceedings.  Montana 
SURA  82-4-252  contains  essentially  the 
same  language  except  that  the  Montana 
statute  refers  to  “part”  rather  than  the 
SMCRA  reference  to  “the  Act.”  A 
Montana  Attorney  General  opinion 
dated  February  20, 1980,  confirms  that 
“part”  under  the  Montana  statutory 
structure  refers  to  the  Montana  SURA. 
Therefore,  Montana’s  provision  is  in 
compliance  with  Section  520(a)  and 
525(e)  of  SMCRA. 

(iv)  Montana  explains  that  Article  II 
Section  9  of  the  State  Constitution  has 
been  interpreted  very  broadly  in  favor 
of  public  disclosure.  It  protects 
personnel  records,  and  the  right  of 
privacy  imder  case  law  is  unavailable  to 
a  corporation.  Montana  has  provided  an 
Attorney  General’s  opinion  to  this  effect 
llius,  the  State  provision  is  more 
stringent  since  there  are  types  of  ' 
information  which  could  be  protected 
under  SMCRA  which  could  not  be  kept 
private  under  Montana  law.  Therefore. 
Montana  provides  public  disclosure  of 
documents  consistent  with  SMCRA  and 
the  Federal  regulations. 

(m)  The  Montana  Department  of  State 
Lands  has  the  authority  under  Montana 
laws  and  the  Montana  program  includes 
provisions  to  monitor,  review,  and 
enforce  the  prohibition  against  indirect 
or  direct  financial  interests  in  coal 
mining  operations  by  employees  of  the 
Montana  Department  of  State  Lands  and 

the  Montana  Board  of  Land  _ 

Commissioners  consistent  with  30  CFR 
Part  705.  The  prohibitions  against 
financial  interests  in  coal  mining 
operations  are  contained  in  Rule  XXVn 
of  the  Montana  regulations. 

(n)  The  Montana  Department  of  State 
Lands  has  the  authority  under  Montana 
regulations  to  require  ffie  training, 
examination,  and  certification  of 
persons  engaged  in  or  responsible  for 
blasting  and  the  use  of  explosives  in 
accordance  with  Section  719  of  SMCRA 
Montana  has  no  regulations  on  the 
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training,  examination,  and  certiHcation 
of  persons  engaged  in  blasting  because 
30  CFR  732.15(b)(12)  does  not  require  a 
State  to  implement  regulations 
governing  certification  and  training  of 
persons  engaged  in  blasting  until  six 
months  after  Federal  regulations  for 
these  provisions  have  been 
promidgated.  The  Federal  regulations 
have  not  been  promulgated  at  this  time. 

(o)  The  Montana  Department  of  State 
Lands  has  the  authority  under  Montana 
laws  and  the  Montana  program  contains 
provisions  in  Rule  XXVI  to  provide 
small  operator  assistance.  However, 
Montana  82-4-222  implements  the  small 
operator  assistance  program  only  to  the 
extent  that  the  State  has  received 
Federal  funds  for  this  purpose.  Such  a 
limitation  is  not  consistent  with  Section 
705(c]  of  the  SMCRA.  Montana 
maintains  that  it  has  only  approximately 
six  operators  eligible  for  assistance  at 
present.  The  Federal  funds  currently 
available  to  Montana  for  small  operator 
assistance  are  sufficient  to  meet  the 
present  needs  of  Montana.  However, 
this  may  not  be  the  case  in  the  future 
and  thus  it  is  determined  that  the 
Montana  law  and  regulations 
concerning  small  operator  assistance  do 
not  fully  comply  with  Section  705(c]  of 
SMCRA  and  30  CFR  Part  795.  Montana 
has  agreed  to  remove  the  restrictive 
provision  fi‘om  its  law  and  regulations. 

(p)  The  Montana  Department  of  State 
Lands  has  the  authority  imder  Section 
82-4-254(7)  of  the  Montana  SURA  and 
the  Montana  program  contains 
provisions  to  provide  protection  of 
employees  of  the  Montana  Department 
of  State  Lands  in  accordance  with  the 
protection  afforded  Federal  employees 
under  Section  704  of  SMCRA. 

(q)  Montana  has  the  authority  under 
its  laws  and  the  Montana  program 
contains  provisions  for  administrative 
and  judicial  review  of  State  program 
actions  in  accordance  with  Section  525 
of  SMCRA  and  30  CFR  Chapter  VII, 
Subchapter  L  Authority  is  found  in 
Montana  Section  82-4-251  of  ARM  Title 
2,  Chapter  4,  Parts  6  and  7,  and  Rules 
XXIV  and  XXV.  The  basic 
administrative  review  provision  is  82-4- 
251(6).  It  is  noted  that  the  second  line  of 
this  section  refers  to  an  “order  of 
abatement,”  rather  than  a  cessation 
order,  and  that  lines  3, 4,  and  5  of  the 
section  refer  only  to  orders,  and  not 
notices.  Montana  maintains  that: 

The  deficiency  pointed  out  is  the  result  of 
undetected  typographical  errors.  The 
department  intends  to  interpret  the  statute  as 
applying  to  both  notices  of  violation  and 
cessation.  It  is  the  opinion  of  the 
department’s  legal  staff  that  a  court  would 
arrive  at  a  similar  interpretation.  The 
department  will  propose  introduction  of 


legislation  into  the  1981  Legislative  to  correct 
this  error.  (Item  22,  Montana’s  Reponse  to  the 
initial  OSM  Review  (October  18, 1979)  of 
Montana’s  Permanent  Program  Submission, 
submitted  as  part  of  the  revisions  to  the 
program  submission,  November  13, 1979.) 

These  errors  do  not  affect  the  State’s 
authority  in  this  area.  The  authority  to 
issue  cessation  orders  is  clearly 
established  in  82-4-251(1).  Because  the 
State  intends  to  afford  administrative 
review  for  cessation  orders,  no 
deficiency  exists.  Similarly,  82-4-251(6) 
refers  to  notices  elsewhere  in  the 
subsection,  and  the  omission  noted 
above  would  not  affect  administrative 
review  of  notices  of  violation. 

Montana  chose  not  to  adopt  an 
analogue  to  section  525(c)  which  allows 
temporary  relief  from  a  notice  or  order 
pending  completion  of  administrative 
review.  This  omission  is  consistent  with 
the  SMCRA  since  the  result  is  more 
stringent  than  SMCRA. 

(r)  The  Montana  Department  of  State 
Lands  has  the  authority  imder  Montana 
law  and  the  Montana  program  contains 
provisions  to  cooperate  and  coordinate 
with  and  provide  documents  and  other 
information  to  the  Office  of  Surface 
Mining  under  the  provisions  of  30  CFR 
Chapter  VII.  The  provisions  for 
cooperation,  coordination,  and  provision 
of  documents  are  contained  in  Rule  III 
and  Rule  V  of  the  Montana  regulations. 
Additionally,  Article  II,  Section  9  of  the 
Montana  Constitution  provides  for 
public  examination  of  documents 
relating  to  government  decisions. 

(s)  'Die  following  laws  and  regulations 
of  Montana  affecting  its  regulatory 
program,  with  the  exceptions  discussed 
below,  do  not  contain  provisions  which 
would  interfere  with  or  preclude 
implementation  of  the  provisions  of 
SMCRA  and  30  CFR  Chapter  VII:  The 
Montana  SURA  and  regulations  adopted 
thereunder,  the  Montana  Strip  and 
Underground  Mine  Siting  Act;  the 
Montana  Coal  Conservation  Act;  the 
Montana  Department  of  State  Lands' 
Rules  and  Regulations  adopted  pursuant 
to  the  Montana  Strip  and  Underground 
Mine  Reclamation  Act  (Administrative 
Regulations  of  Montana  (ARM),  Title  26, 
Chapter  10,  Subchapter  10);  the  Montana 
Department  of  State  Lands’  Rules  and 
Regulations  adopted  pursuant  to  the 
Montana  Strip  and  Underground  Mine 
Siting  Act  (ARM,  Title  26,  Chapter  10, 
Subchapter  18):  the  Montana 
Department  of  State  Lands  Rules  and 
Regulations  adopted  pursuant  to  the 
Montana  Coal  Conservation  Act  (ARM, 
Title  26,  Chapter  10,  Subchapter  14); 
Article  II  of  the  Montana  Constitution; 
Section  1-1-204  MCA — General 
provisions  for  use  of  Montana  Codes — 
Terms  denoting  state  of  mind;  Section  1- 


1-302  MCA — General  laws  and 
definitions  of  Montana  Codes — 
Computation  of  time;  Title  27,  Chapter 
19,  Part  3  MCA — ^Provisions  for 
injunctions;  Section  76-1-113  MCA — 
Preventing  a  planning  board  from  zoning 
against  mining: 

Section  76-2-209  MCA — Preventing 
Coimty  Commissioners  from  zoning 
against  mining;  Section  77-2-313  MCA — 
Designating  certain  state  lands  subject 
to  taxation;  Section  77-2-231  MCA — 
Allowing  the  sale  of  state  lands;  Section 
45-12-213  MCA — ^Accountability  for 
conduct  of  a  corporation;  Title  82, 
Chapter  4,  Part  4  MCA — ^Montana 
Opencut  Mining  Act;  Title  82,  Chapter  4, 
Part  3,  MCA — ^Montana  Hard  Rock 
Mining  Act;  Title  2,  Chapter  15,  Part  32 
MCA — ^Formation  of  the  Department  of 
State  Lands;  Title  75,  Chapter  2  MCA — 
The  Clean  Air  Act  of  Montana;  Title  75, 
Chapter  5  MCA — The  Montana  Water 
Quality  Act;  Title  2,  Chapter  4,  Part  6 
MCA — Contested  cases;  Title  2,  Chapter 
4,  Part  7  MCA — ^Judicial  review;  ARM 
Title  16,  Chapter  14,  Subchapter  10 — ^The 
Montana  Department  of  Health  and 
Environmental  Sciences  rules  adopted 
pursuant  to  the  Montana  Water  Quality 
Act;  ARM  Title  16,  Chapter  14, 
Subchapter  1 — The  Montana 
Department  of  Health  and 
Environmental  Sciences  rules  adopted 
pursuant  to  the  Clean  Air  Act  of 
Montana;  and  other  laws  and 
regulations  of  Montana. 

As  discussed  in  4(h)(iii),  Montana  has 
agreed  to  remove  the  phrase  in  its  Rule 
XX(13)(b)(ii)  that  was  suspended  from 
30  CFR  808.12(c)  in  44  FR  67943 
(November  27, 1979),  and  to  revise  its 
statute  82-4-222  that  implements  the 
small  operator  assistance  program  only 
to  the  extent  that  the  State  has  received 
Federal  funds  for  this  purpose.  There  are 
no  Montana  laws  inconsistent  with 
SMCRA  which  are  being  set  aside  in 
this  approval 

The  1979  Montana  Legislature  passed 
three  bills  amending  the  Montana  Strip 
and  Underground  Mine  Reclamation  Act 
(Montana  SURA): 

House  Bill  739  (Chapter  196,  Laws  of  1979) 
House  Bill  406  (Chapter  172,  Laws  of  1979) 
Senate  Bill  515  (Chapter  550,  Laws  of  1979) 

The  first  two  of  these  laws  became 
effective  on  July  1, 1979.  Chapter  550 
becomes  effective  upon  approval  of 
Montana’s  permanent  regulatory 
program  by  the  Secretary.  The  Montana 
Coal  Conservation  Act  was  made  part 
of  the  Montana  SURA  as  a  result  of  the 
passage  of  Chapter  550.  On  July  16, 1979, 
the  Montana  Department  of  State  Lands 
adopted  rules  pursuant  to  the  SURA  and 
Chapter  550. 
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(t)  The  Montana  Department  of  State 
Lands  and  other  agencies  having  a  role 
in  the  program  have  sufficient  legal, 
technical,  and  administrative  personnel 
and  sufficient  funds  to  implement, 
administer  and  enforce  the  provisions  of 
the  program,  the  requirements  of  30  CFR 
732.15(b),  and  other  applicable  State  and 
Federal  laws. 

Disposition  of  Comments 

The  comments  received  on  the 
Montana  program  during  the  public 
comment  periods  further  described 
imder  “Background  on  the  Montana 
Program  Submission"  raised  several 
issues.  The  Secretary  considered  these 
comments  in  evaluating  Montana’s 
program,  as  indicated  below. 

1.  The  National  Park  Service  (NPS) 
commented  that  a  NPS  official  should 
have  the  opportimity  to  accompany 
State  inspectors  on  visits  to  coal  mines 
which  may  affect  resources  on  NPS 
land.  It  asked  for  advance  notice  of  such 
inspections  and  for  copies  of  inspection 
reports.  However,  the  Secretary’s 
regulations  do  not  require  the  States  to 
have  such  arrangements,  and  he  lacks 
authority  to  require  a  State  to  do  more 
than  the  Federal  regulations  require. 

2.  The  Environmental  Protection 
Agency  (EPA)  was  concerned  by  the 
lack  of  a  definition  of  “complete 
inspection."  The  Environmental  Policy 
Institute  (EPI)  also  expressed  the 
concern  that  there  needs  to  be  a 
definition  of  partial  inspection  such  that 
it  is  connected  with  a  review  of 
compliance  with  selected  permit 
conditions  in  Montana  Rule  XXIV(l), 
and  that  a  complete  inspection  must  be 
defined  as  a  review  of  all  permit 
conditions.  They  believe  a  change  in 
Montana  Rule  XXIV  is  the  best  method 
of  resolving  this  concern. 

Montana  amended  its  program  on 
January  30, 1980  to  clarify  that 
inspections  referred  to  in  Rule  XXTV  are 
on-site,  on-the-ground  inspections  and 
provided  a  definition  of  a  complete 
inspection  which  states  that  “a  complete 
inspection  is  an  inspection  of  the  entire 
permit  area  for  complete  compliance 
with  all  applicable  requirements  of  the 
law  and  rules."  The  Secretary  has  foimd 
this  clarification  acceptable  and  no  rule 
change  has  been  requested  (see  Finding 
4(g)(ii)). 

3.  EPA  also  pointed  out  Montana’s 
lack  of  a  point  system  similar  to  30  CFR 
Part  845  for  determining  the  amount  of 
civil  penalties.  However,  as  discussed  in 
the  Finding  4(b)(i),  the  Secretary  has 
found  Montana’s  system  for  determining 
the  amount  of  civil  penalties  to  satisfy 
the  requirements  of  Section  518  of 
SMCRA 


4.  EPA  also  pointed  out  that  Montana 
has  no  public  participation  in 
enforcement  provisions  as  required  by 
30  CFR  840.15.  However,  this  rule 
requires  that  States  have  provisions 
consistent  with  30  CFR  Parts  842,  843, 
and  845  and  43  CFR  Part  4,  Subchapter 
L  Montana  has  such  provisions  in  its 
counterparts  to  these  regrilations,  except 
for  the  provision  discussed  in  Finding 
4(1). 

5.  The  Forest  Service  (FS),  the 
Department  of  Energy  (DOE),  and  NPS 
felt  that  the  program  for  designating 
areas  unsuitable  for  mining  is  not 
described  in  sufficient  detail  or  is  not  a 
finalized  plan.  However,  Montana’s 
statute  82-4-227  and  Rule  XXIII  closely 
parallel  the  Federal  regulations,  and  the 
Secretary's  review  of  Montana’s  budget 
and  staffing  indicates  that  the  State’s 
designation  process  is  satisfactory. 

6.  NPS  characterized  Montana’s 
designation  procedure  as  “restricted  to 
development  by  a  computerized  data 
base"  and  stated  that  decisions  should 
not  be  made  by  machines.  Most  of  the 
information  in  the  data  base  for  the 
computer  comes  from  experience  and 
on-site  analysis.  Information  from  the 
data  base  will  be  utilized  by  the 
Department  of  State  Lands  in  making 
designation  decisions. 

7.  NPS  commented  that  it  should  be 
involved  in  the  establishment  of  buffer 
zones  around  NPS  land  under  the 
definitions  of  “fragile  lands”  contained 
in  30  CFR  762.5.  The  Secretary  believes 
that  Montana’s  system  is  designed  so 
that  all  agencies  may  have  an  input  into 
unsuitability  designations. 

8.  The  Heritage  Conservation  and 
Recreation  Service  (HCRS)  stated  that 
Montana’s  budget  for  development  of 
the  unsuitability  program  is  inadequate. 
The  Secretary  believes  that  the  first  year 
budget  will  be  adequate  for  initiation  of 
the  program.  If  it  proves  inadequate,  the 
State  can  re-budget  for  later  years. 

9.  HCRS  also  advanced 
recommendations  for  Montana  to 
consider  in  developing  its  unsuitability 
program.  HCRS  comments  have  been 
forwarded  to  Montana. 

10.  The  Soil  Conservation  Service 
(SCS)  stated  that  the  entire  profile  of  the 
soil  consisting  of  A  B  and  C  horizons  in 
Montana’s  Rule  XV  (Prime  Farmland) 
needs  to  be  fully  explained  and 
segregated.  The  Secretary  believes  that 
this  question  is  adequately  addressed 
under  Rule  XV(2)(a)(i),  which  states  that 
“At  a  minimum,  the  operator  shall 
segregate  surface  soil  horizons  from 
subsiuface  soil  horizons  in  topsoil 
salvage  operations  as  specified  in  Rule 
Vm(l)." 

11.  SCS  objected  to  Montana’s 
revegetation  regulation.  Rule 


IX(15)(b)(v),  which  allows  the  use  of 
introduced  species  as  up  to  49  percent  of 
seeded  mixture,  and  sriggested  several 
alternative  provisions:  The  seed  should 
be  either  all  native  or  all  introduced,  or 
a  smaller  percentage  of  introduced 
species  should  be  allowed.  Montana’s 
Rule  IX(2)  requires  that  the  permanent, 
diverse  vegetative  cover  must  be 
“predominantly”  made  up  of  native 
species,  and  further  defines 
“predominantly”  to  mean  a  minimum  of 
51%  native  species.  'The  Secretary 
believes  that  Montana’s  rule  complies 
with  the  Federal  rule  30  CFR  816.112 
concerning  use  of  introduced  species  for 
revegetation.  The  requirements  of  30 
CFR  816.112(a),  (b)  and  (d)  are  met  by 
Montana’s  Rule  IX(2).  'The  requirement 
of  30  CFR  816.112(c)  that  the  introduced 
species  be  compatible  with  the  local 
plant  and  animal  species  is  met  by  Rule 
IX(5)  with  regard  to  animals;  with  regard 
to  plants,  the  compatibility  requirement 
is  met  by  the  diversity  requirement 
which  is  the  measure  of  success  of 
revegetation. 

12.  SCS  expressed  the  concern  that 
Montana’s  Rule  IX  speaks  of 
revegetation  to  a  “good  or  better  range 
condition."  Since  the  only  range 
condition  better  than  “good"  is 
“excellent,"  the  commenter  feels  that  it 
would  be  better  to  say  “good  or 
excellent  range  condition.”  The 
Secretary  believes  that  this  is  a  minor 
word  change,  and  that  Montana’s 
language  is  satisfactory. 

13.  SCS  objected  to  Montana’s  Rule 
IX,  which  provides  that  the  success  of 
revegetation  for  operations  of  less  than 
100  acres  may  be  based  on  approved 
USDA  or  USDI  Technical  Guides.  Tfre 
commenter  suggested  that  the  100  acre 
limitation  be  dropped,  since  the  Federal 
rules  do  not  have  such  a  limitation. 
However,  the  Secretary  considers  the 
Montana  rule  to  be  more  stringent  than 
the  Federal  standard  in  30  CFR 
816.116(a)  for  measuring  success  of 
revegetation.  The  Federal  rule  allows 
the  operator  to  use  either  the  USDA  or 
USDI  Technical  Guides  or  reference 
areas,  while  the  State  allows  only  the 
former  alternative. 

14.  The  SCS  objected  to  the  lack  of  a 
definition  of  “topsoil"  in  Montana’s 
program,  suggesting  that  it  should  be 
de^ed  as  the  A  horizon  layer  of  the 
three  major  soil  horizons.  However,  the 
Montana  SURA  82-4-203  defines 
“topsoil”  in  a  broader  manner  than  the 
Federal  definition.  Montana  Rule  VIII(l) 
concerning  topsoil  removal  further 
restricts  tlds  definition  by  stating  that 
the  operator  shall  segregate  surface  soil 
material  (A  and  possibly  portions  of 
underlying  B  and  C  horizons)  from 


21572 


Federal  Register  /  Vol.  45.  No.  64  /  Tuesday.  April  1.  1980  /  Rules  and  Regulations 


subsurface  soil  material  (B  and  C 
horizons)  in  the  salvage,  stockpiling  and 
redistribution  of  topsoil. 

15.  The  Fish  and  Wildlife  Service 
(FWS)  argued  that  Montana  should  be 
more  specific  concerning  coordination 
with  Federal  fish  and  wildlife  laws. 
However,  under  Montana  statute  82-4- 
227(2),  mining  is  prohibited  in  areas 
where  threatened  or  endangered  species 
or  critical  habitat  are  identified.  The 
Secretary  believes  that  the  State  statute 
provides  sufficient  protection  and  that 
formal  citing  of  the  many  Federal  laws 
is  unnecessary. 

16.  FWS  suggested  that  the  wording 
used  in  30  CFR  776.13(b)(2)  regarding 
protection  of  threatened  and  endangered 
fish  and  wildlife  and  their  critical 
habitat  be  used  in  the  State  submission 
relating  to  30  CFR  776.11  and  776.13. 

FWS  also  suggested  that  Montana’s 
provisions  for  a  fish  and  wildlife  plan 
should  more  clearly  define  the  species 
and  habitat  to  be  covered.  The  Secretary 
believes  that  the  State  requires 
protection  of  fish  and  wildlife,  including 
threatened  and  endangered  species  and 
their  habitat,  prior  to  ^  mining  and 
exploration  under  Section  82-4-227(2)  of 
the  Montana  SURA,  Rule  n(3)(l)  and 
Rule  in(l)(e). 

17.  FWS  argued  that  Montana’s 
submission  concerning  compliance  with 
Federal  statutes  and  regulations  in 
diverting  stream  channels  should 
“provide  an  avenue"  for  this 
compliance.  FWS  noted  that  the  Fish 
and  Wildlife  Coordination  Act  would 
apply  to  such  diversions.  However, 
Montana  Rule  VII(5)(b)(ii)  mirrors  the 
Federal  rule,  30  CFR  816.44(a)(3),  in 
requiring  compliance  with  Federal 
statutes  and  rides.  The  Secretary 
believes  that  more  specificity  is  neither 
necessary  nor  required  by  the  Federal 
rules. 

18.  FWS  also  questioned  the  adequacy 
of  Montana’s  program  in  the  manner  in 
which  it  deals  with  prevention  of  harm 
to  ground  water,  fish  and  wildlife  by  in 
situ  processing.  The  Secretary  believes 
that  proper  protection  of  these  resovirces 
is  provided  in  the  hydrologic  balance 
section  in  Montana  Rule  XVni(2)(a). 

19.  EPA  commented  that  Montana  has 
no  apparent  provisions  for  temporary 
storage,  hanging,  or  transportation  of 
coal  processing  waste  and  that  there  are 
no  provisions  concerning  the  use  of  coal 
processing  waste  in  temporary  dams 
and  impoundments.  However,  Montana 
Rule  IV  (l)(h)  requires  that  coal 
processing  waste  be  biiried  under  at 
least  eight  feet  of  plant  growth  material 
and  does  not  allow  storage  as  waste 
banks  or  dams.  Montana’s  statute 
covers  temporary  storage  and  protection 
of  the  waste  stockpile  under  Sections 


82-4-231(3)(g),  82-4-222(2)(g),  and  82-4- 
231(2).  EPA  also  stated  that  there  is  no 
apparent  provision  for  disposal  of  coal 
processing  wastes  fix)m  outside  the 
permit  area.  Under  30  CFR  816.81(b), 
these  materials  may  be  disposed  of  in 
the  permit  area  only  if  approved  by  the 
regiilatory  authority  based  on  a  showing 
that  it  will  not  harm  water  or  vegetation, 
create  a  public  health  hazard,  or  cause 
instability  in  the  disposal  areas. 
Montana’s  Rule  IV(l)(h)  meets  these 
protective  requirements. 

20.  EPA  commented  that  Montana’s 
Rule  n(3)(o)(i)(^  specifies  that  the 
permit  application  must  show  the 
'location  of  gas  and  oil  wells  within  1,000 
feet  of  the  permit  area  but  does  not 
require,  as  does  30  CFR  779.25(j),  that 
their  depth  if  available  be  shown. 
However,  under  Montana  statute  82-4- 
222,  the  Department  of  State  Lands  has 
authority  to  request  this  information, 
and  it  has  stated  that  it  will  do  so  in  a 
letter  of  January  14, 1980,  from  Leo 
Berry,  Commissioner,  DSL  to  Roger 
Williams,  Regional  Administrator,  EPA. 
The  information  involved  is  also  on  file 
with  the  State  Oil  and  Gas  Commission 
and  available  to  the  Department  of  State 
Lands  if  required. 

21.  EPA  also  stated  that  Montana  does 
not  require  that  the  permit  application 
contain  information  on  known  uses  of 
ground  water,  as  in  30  CFR  779.15(a)(3) 
and  783.15(a)(3).  However,  Montana’s 
Rule  II(3)(e)(i)  requires  this  information 
because  it  requires  that  the  applicant’s 
hydrologic  report  include  a  list  of  all 
known  or  readily  discoverable  wells 
and  springs  located  within  certain 
distances. 

22.  EPA  stated  that  Montana  does  not 
require  as  a  permit  condition  that  the 
permittee  specifically  warn  persons 
whose  health  or  safety  are  in  imminent 
danger  due  to  noncompliance  with  the 
terms  of  the  permit,  as  30  CFR 
786.29(a)(3)  requires.  However,  Montana 
statute  82-4-251(1)  allows  the  DSL  to 
impose  affirmative  obligations  on 
operators  to  take  whatever  steps  it 
considers  necessary  to  abate  the 
problem.  Thus,  the  DSL  has  authority  to 
require  warnings,  as  in  the  Federal 
relation,  and  it  has  stated  that  it  will 
so  exercise  its  authority  in  a  letter  of 
January  14, 1980,  from  Leo  Barry, 
Commissioner,  DSL  to  Roger  Williams, 
Regional  Administrator,  EPA. 

23.  EPA  pointed  out  a  typographical 
error  in  Montana’s  Rule  VII(3)(a).  The 
Secretary  is  satisfied  through 
correspondence  with  Montana  that  this 
error  will  be  corrected  in  the  next 
printing.  See  letter  of  January  14, 1980, 
from  Leo  Berry,  Commissioner,  DSL  to 
Roger  Williams,  Regional  Administrator, 
EPA. 


24.  The  Northern  Plains  Resource 
Council  (NPRC)  stated  that  at  one  time 
it  had  reservations  about  Montana’s 
alternative  reclamation  provisions,  82- 
4-232  (7)  and  (8).  The  Council  stated  that 
Montana’s  program  would  be  legally 
stronger  if  some  of  the  regulations 
implementing  Rule  XVI  had  been 
incorporated  into  the  statute.  The 
Council  was  also  concerned  that 
although  Montana’s  provision  was 
acceptable,  it  would  set  a  bad  precedent 
if  regarded  as  a  general  variance 
provision.  However,  the  Secretary 
believes  that  Montana’s  rule  is 
adequately  authorized  by  the  statute 
and  neither  the  Secretary  nor  Montana 
interprets  it  as  a  general  variance. 
Furthermore,  as  &e  Council  itself  noted, 
the  absence  of  a  requirement  that 
approved  alternatives  not  be  larger  or 
more  nqmerous  than  necessary  does  not 
render  Montana’s  provision  less 
stringent  than  the  Federal  regidations, 
since  Rule  XVI  is  analogous  to  the 
Federal  alternative  postmining  land  use 
provisions  rather  than  to  the 
experimental  practices  provision. 

25.  The  Western  Energy  Company 
(WEC)  objected  to  the  lack  of 
safeguards  for  protection  of 
confidentiality  of  certain  proprietary 
information  required  by  the  State.  Ilie 
State  constitution.  Article  II,  Section  9, 
requires  that  all  such  information  be 
made  public  unless  the  need  for 
individual  privacy- clearly  exceeds  the 
merits  of  public  disclosure.  The  State’s 
program  provides  at  least  as  much 
disclosure  as  do  the  Federal 
requirements,  and  the  Secretary  is  not 
empowered  to  require  the  State  to  do 
more  to  protect  proprietary  information. 

26.  NI%  expressed  its  concern  that  the 
natural  flora  of  NFS  lands  could  be 
harmed  by  more  competitive  species 
introduced  for  reclamation  purposes. 
However,  Montana’s  Rule  IX(2)  contains 
protective  provisions  to  ensure  that  this 
harm  does  not  occiu*. 

27.  SCS  objected  to  the  requirement  in 
Montana’s  alternative  revegetation 
section.  Rule  XVI(b)(a)(ii),  that  an  area 
be  leveled  to  slope  gradients  of  no 
greater  than  5  percent.  SCS  argued  that 
with  proper  conservation  practices, 
cropland  could  have  a  larger  slope 
gradient  However,  Montana’s 
requirement  is  more  stringent  than  the  . 
Federal  requirement  since  it  requires  a 
smaller  slope  gradient.  The  Secretary 
lacks  authority  to  require  the  State  to 
allow  a  greater  slope. 

28.  Four  commenters,  EPA,  NPS,  FWS, 
and  the  Bureau  of  Land  Management 
(BLM),  expressed  concern  over  the 
informality  of  the  DSL’s  system  for 
consulting  with  other  State  and  Federal 
agencies  under  30  CFR  731.14(g)(10). 
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They  recommended  that  formal 
cooperative  agreements  or  memoranda 
of  understanc^ig  should  specify  the 
*  cooperation  between  these  agencies. 
Montana  provisions  for  consultation 
with  other  agencies  have  been  found  to 
be  acceptable.  No  formal  agreement  is 
required  by  the  Federal  Act  or 
relations. 

29.  EPA  argued  that  Montana's 
program  should  cite  all  State  regulations 
which  might  affect  surface  mining  and 
that  any  conflicts  which  might  weaken 
Montana’s  surface  mining  regulations 
should  be  addressed  by  the  State’s 
Attorney  General.  Under  30  CFR 
732.15(c).  the  Secretary  must  find  that 
the  State  laws  and  regulations  do  not 
contain  provisions  which  would  weaken 
the  provisions  of  the  SMCRA  and  the 
Federal  regulations.  The  Secretary  has 
determined,  based  upon  the  list  of  other 
State  laws  and  regulations  directly 
affecting  surface  mining  regulations  on 
page  2  of  Montana’s  program  narrative 
and  Appendix  B  of  their  program,  that 
no  such  conflicts  exist. 

30.  NFS  objected  to  the  lack  of  a 
provision  in  Montana’s  program  for 
informing  the  public  and  agencies  of 
permit  decisions.  Under  30  CFR 
786.23(e)(l](i).  the  regulatory  authority 
must  give  a  copy  of  its  decision  tq  any 
person  or  government  official  who  filed 
a  written  objection  or  comment  on  the 
permit  application.  As  stated  in  a  letter 
of  January  30, 1980,  from  DSL 
Commissioner  Leo  Berry,  Jr.,  to  Paul 
Reeves,  Deputy  Director.  OSM,  it  is 
DSL’s  policy  to  give  such  notice. 

31.  I^S  suggested  that  Montana 
should  require  operators  to  consult  with 
State  and  Federal  fish  and  wildlife 
management  agencies  during 
preliminary  surveys  and  mine  plan 
preparation.  However,  the  Federal 
regdatlons  30  CFR  779.20  and  30  CFR 
786.17(a)(2)  require  only  that  the 
regulatory  authority  consult  with  such 
agencies  in  determining  the  level  of 
detail  and  area  of  fish  and  wildlife 
studies  which  the  permit  applicant  must 
prepare  and  that  the  regulatory 
authority  must  consult  with  these 
agencies  in  determining  the  adequacy  of 
the  plan.  Montana’s  R\des  n(3)(l)  and 
ni(l)(e)(i)(B)  include  these  requirements. 
Hie  ^cretary  believes  that  these 
provisions  are  adequate  to  fulfill 
applicable  consultation  requirements. 
Moreover,  due  to  the  District  Court’s 
decision  of  February  26. 1960,  remanding 
S  779.20,  the  Montana  rules  may  now  be 
more  stringent  than  the  Federal 
requirements.  Once  amended  Federal 
regulations  have  been  promulgated, 
Montana  may  amend  its  corresponding 
rules  if  it  wishes. 


32.  The  Geological  Survey  (GS) 
recommended  that  the  State  be  i^ormed 
of  the  responsibilities  of  GS.  OSM,  and 
BLM  under  the  Memorandum  of 
Agreement  between  these  agencies  in 
o^er  to  avoid  confusion,  delay  in 
processing  exploration  plans  on  Federal 
land,  and  duplication  of  Federal  effort 
A  copy  of  the  Memorandum  of 
Agreement  has  been  sent  to  the  State. 

33.  The  Department  of  Energy  (DOE) 
criticized  Montana’s  public  participation 
requirements  as  unclear  and  suggested 
that  the  low  level  of  public  comment  on 
the  proposed  modifications  to  the 
State’s  rule  raises  a  question  as  to  the 
extent  to  which  public  participation  is 
actively  solicited.  The  Secretary 
believes  that  the  public  participation 
requirements  of  the  Federal  regulations 
are  adequately  met  by  Montana’s 
submission,  as  discussed  in  his  findings. 

34.  DOE  reconunended  that  Montana’s 
submission  identify  its  staffing  and 
budget  in  terms  of  the  levels  of  effort 
necessary  to  process  the  anticipated 
number  of  permits  and  perform  the 
expected  number  of  inspections. 

Montana  has  submitted  revised  figures 
for  staffing  and  budgeting  which  show 
the  level  to  be  more  than  adequate. 

35.  The  Forest  Service  (FS)  suggested 
that  the  list  of  resources  entitled 
’Technical  and  Professional  Personnel 
Available  from  Other  Agencies”  on  page 
71  of  Montana’s  submission  should 
include  the  Montana  State  Department 
of  Natural  Resources  as  a  source  of 
technical  and  professional  personnel 
and  the  Montana  State  Foresters  Office 
as  a  source  of  trees  and  shrubs  needed 
for  reclamation.  FS  also  suggested  that  it 
could  provide  the  State  with  information 
which  would  be  helpful  in  determining 
suitability  for  mining.  FS  comments  have 
been  forwarded  to  Montana. 

36.  HCRS  suggested  that  it  be  added 
to  Montana’s  Table  1  entitled  “Resource 
Categories  and  Data  Sources  to  be 
Inventoried  for  Montana’s  Designation 
Program”  as  a  data  source  under  the 
archaeologic  resource  category.  HCRS 
comments  have  been  forwarded  to 
Montana. 

37.  NPS  suggested  that  it  be  added  to 
Table  1  as  a  data  source  in  the 
recreational  and  scenic  categories.  NPS 
comments  have  been  forwarded  to 
Montana. 

38.  NPS  argued  that  Montana  fails  to 
state  who  is  the  final  authority  on 
designation  of  archaeolodcal,  historicaL 
ethnological,  and  cultural  values  and 
significant  or  unique  scenic  or  geologic 
formations  or  sites  under  Rule  n(3)(b).  It 
suggested  that  the  State  should  cla^y 
that  DSL  is  the  final  authority  and  that  it 
must  consult  with  and  preferably  obtain 
concurrence  from  the  agency  managing 


the  resources.  However,  the  Secretary 
believes  that  under  Rule  II(3)(b)  the  DSL 
is  the  final  authority.  Concurrence  is  not 
required  under  30  779.12(b)  and 

786.19(e),  and  Montana  is  committed  to 
consultation  as  required  by  30  CFR 
731.14(g)(10). 

39.  HCRS  pointed  out  that  the 
reference  on  page  31  of  Montana’s 
submission  to  30  CFR  is  incorrect  and 
that  the  correct  reference  should  be  to 
Section  106  of  the  National  Historic 
Preservation  Act  of  1966.  The  Secretary 
agrees  that  this  is  the  intended 
reference. 

40.  The  Advisory  Council  on  Historic 
Preservation  (ACHP)  maintained  that 
Montana  should  require  on-site  cultmal 
surveys  in  situations  where  existing 
information  is  not  adequate  in 
identifying  properties  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Secretary  believes 
that  the  State  does  require  such  surveys 
in  Rule  II(3)(b)  and  in  Montana  statute 
82-4-227. 

41.  HCRS  conunented  that  State  Rule 
XXIII(5)(d)(i)  should  provide  for 
withholding  from  public  disclosure 
specific  locations  of  certain  types  of 
areas,  such  as  archaeological  sites  and 
declining  species  sites,  for  the  protection 
of  these  sites.  The  Federal  rules  upon 
which  the  Secretary  must  make  his 
decision  at  this  time  contain  no  such 
requirement.  The  Secretary  notes, 
however,  that  changes  to  the  present 
regulations  will  be  required  to  comply 
with  the  Archaeological  Resources 
Protection  Act  of  1979  and  that  a 
revision  to  the  Montana  program  may 
then  be  necessary. 

42.  NPS  suggested  that  it  should 
receive  a  copy  of  each  notice  of  a  permit 
application  so  that  it  can  decide  which 
mines  might  affect  NPS  resources  and 
comment  before  the  State  decides  on 
permit  approval  or  disapproval.  It  also 
asked  that  it  receive  copies  of 
prospecting  permits.  The  Secretary  is 
satisfied  that  under  its  Rule  III(l)(a)(ii) 
Montana  will  notify  the  NPS  of  aU 
permit  applications. 

43.  BLM  expressed  concern  that  the 
Montana  program  would  require  Federal 
coal  prospecting  to  be  permitted  by  the 
State  and  that  this  would  increase 
duality  of  administration  and 
unnecessary  complications.  It  suggested 
that  Federal  agencies  should  be  exempt 
where  Federally-owned  surface  or 
subsurface  are  involved.  In  addition. 

BLM  argued  that  the  requirement  of  a 
State  permit  for  all  surface  mining 
would  allow  Montana  to  refuse  to  issue 
a  permit  for  Federal  coal  that  BLM  has 
planned  to  lease.  This  would,  in  effect, 
allow  the  State  to  declare  Federal  coal 
unsuitable  for  mining.  It  suggested  that 
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the  State  program  should  provide  that 
State  permits  to  mine  leased  Federal 
coal  cannot  be  denied  without  the 
concurrence  of  the  Secretary  of  the 
Interior.  However,  the  Secretary 
believes  that  the  SMCRA  is  intended  to 
allow  States  to  regulate  surface  coal 
mining  on  Federal  land  through 
cooperative  agreements  between  the 
Secretary  and  the  State.  The  Secretary 
retains  authority  to  approve  or 
disapprove  mine  plans  on  Federal  land, 
and  the  State  has  no  power  to  deny  such 
mining  (30  U.S.C.  1273(c)).  Thus  BLM’s 
fear  that  the  DSL  would  deny  a  permit  to 
mine  on  other  than  the  approved 
programmatic  basis  is  groundless. 

44.  The-ACHP  suggested  additional 
language  for  Montana  to  consider 
including  in  its  program.  The  language 
was  suggested  as  a  means  for  the  State 
to  comply  with  Section  106  of  the 
National  Historic  Presevation  Act 
(NHPA).  The  proposed  language  would: 
(1)  Provide  for  a  system  for  consulting 
with  State  and  Federal  agencies  having 
responsibility  for  the  protection  or 
management  of  historic,  cultural,  and 
archaeological  resources;  (2)  provide  for 
coordination  of  review  of  permits  with 
the  applicable  requirements  of  NHPA; 
and  (3)  provide  procedures  and  criteria 
for  identifying  and  protecting  properties 
under  the  provisions  of  NHPA.  Adoption 
of  the  suggested  language  by  the  State  of 
Montana  is  not  required  at  this  time. 
However,  once  the  Secretary 
promulgates  new  rules  to  replace 
regulations  concerning  historic 
preservation  suspended  November  27, 
1979  (44  FR  67942),  Montana  will  have 
an  opportunity  to  amend  its  program  to 
be  consistent  with  these  new  rules. 

45.  EPA  commented  that  there  is  no 
apparent  provision  for  treating  mine 
drainage  in  undergroimd  sumps.  Under 
30  CFR  817.45(h),  the  operator  must  use 
appropriate  sediment  control  measures 
using  the  best  technology  currently 
available  to  treat  such  drainage. 
However,  Montana’s  Rule  VII(3)(a) 
requires  that  all  surface  drainage  from 
the  disturbed  areas  be  passed  through 
sediment  ponds  and  that  the  DSL  may 
require  additional  treatment  facilities. 
Further,  imder  Rule  VII(6)(b),  sediment 
control  measures  include  “but  are  not 
limited  to”  a  specified  list.  Under  these 
rules,  the  DSL  has  authority  to  require 
treatment  of  mine  drainage  in 
underground  sumps. 

46.  The  U.S.  Army  Corps  of  Engineers 
(COE)  commented  that  the  Montana 
program  was  deficient  to  some  extent  in 
compliance  with  30  CFR  816.93, 
concerning  coal  processing  wastes  used 
in  the  construction  of  dams  and 
embankments.  This  appears  to  be  a 


misinterpretation  of  the  Montana 
program.  Montana  statute  82-4-231  and 
Rule  IV(l)(h)  prohibit  the  surface 
disposition  of  coal  processing  wastes. 
All  such  wastes  must  be  buried  under  at 
least  eight  feet  of  non-toxic  and  non¬ 
combustible  material.  No  wastes  will  be 
used  in  dams  or  embankments. 

47.  The  COE  commented  that  the 
proposed  Montana  program  was 
deHcient  to  some  extent  concerning  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States.  The 
Secretary  believes  that  Montana 
regulations  involving  protection  of  the 
hydrologic  balance  (Rule  VII).  disposal 
of  excess  spoil  (Rule  IV),  coal 
processing  wastes  (Rule  IV  and  statute 
82-4-231),  alluvial  valley  floors  (Rule 
XTV  and  statute  82-4-227),  and  the 
Montana  Water  Quality  Act  adequately 
address  the  discharge  of  material  into 
waters  of  the  United  States. 

48.  PU  and  EPI  object  to  the 
requirement  of  Montana's  82-4-252(1) 
that  persons  wishing  to  exercise 
mandamus  to  force  the  State  to  enforce 
or  implement  the  program  must  make  a 
written  statement  of  the  facts  under 
oath  and  subject  to  a  perjury  penalty. 
They  ai^ed  that  this  will  have  a 
chilling  effect  on  the  exercise  of  citizens 
suits  li^ts.  In  addition,  they  stated  that 
the  provision  is  contrary  to  Congress’ 
intentions,  pointing  out  that  Congress 
deleted  a  similar  provision  in  the 
Federal  Act.  Montana  SURA  Section  82- 
4-252  subjects  the  person  to  a 
misdemeanor  charge  of  “making  a  false 
swearing’’  under  Section  45-7-202  of  the 
Montana  Code.  Under  this  section,  a 
person  who  knows  he  or  she  is  making  a 
false  statement  may  be  subject  to  a 
penalty  of  six  monAs  and/or  a  fine  of 
up  to  $500.  The  Montana  Code  also 
provides,  in  Section  45-7-203,  a  penalty 
for  a  person  “making  a  false  report.” 
Similar  penalties  to  those  under  45-7- 
202  apply  under  this  section.  These 
penalties  would  apply  when  a  statement 
is  not  made  under  oath,  thus,  the  current 
provisions  of  the  State  program  should 
have  no  more  of  a  chilling  effect  th£ui 
would  exist  if  the  citizen  was  not 
required  to  make  a  statement  under 
oath.  It  should  be  noted  that  under  18 
use  1001,  submission  of  a  false  report 
to  OSM  is  a  felony  with  more  severe 
penalties  than  would  exist  imder  the 
proposed  Montana  State  Program.  Thus, 
any  chilling  effect  that  may  result  firom 
the  Montana  provision  is  less  severe 
than  under  existing  Federal  criminal 
law. 

49.  PU  and  EPI  objected  to  the 
absence  of  a  provision  allowing  the 
award  of  attorney  fees  against  the  State. 
Under  Montana  laws  of  mandamus,  the 


right  to  collect  attorney  fees  fi'om  the 
State  goes  with  any  mandamus  action 
against  the  State.  This  conclusion  is 
based  on  the  State  common  law,  and 
reflects  a  number  of  consistent  cases  for 
approximately  75  years.  The  State 
references  Kadillak  vs.  Anaconda 
Company,  et.  al  (802  P.2d  147).  This  case 
specifically  relates  to  the  Department  of 
the  State  Lands.  The  Secretary  believes 
that  the  State  program  adequately 
provides  for  the  award  of  attorney  fees 
against  the  State. 

50.  PU  and  EPI  object  to  the  fact  that 
SURA  Section  82-4-252  does  not 
mandate  “one-way”  attorney  fees.  They 
argue  that  it  should  require  that  attorney 
fees  may  be  awarded  against  citizen 
groups  only  when  they  act  in  bad  faith. 
They  state  that  Sections  520  and  525  of 
SMCRA  allow  the  award  of  attorney 
fees  against  citizen  groups  only  if  such 
groups  act  in  bad  faith. 

The  Secretary  agrees  that  under  30 
CFR  840.15  end  43  CFR  4.1294  costs  may 
be  awarded  against  citizen  groups  in 
administrative  proceedings  only  if  such 
groups  act  in  bad  faith.  As  discussed  in 
Finding  4(1),  Montana  has  agreed  to 
change  its  regulations  to  co^orm  to  43 
CFR  4.1290  et  seq. 

In  the  case  of  judicial  proceedings 
Section  520(d)  does  not  specifically 
address  the  standards  to  be  applied  to 
the  various  parties  in  citizen  suits, 
however,  the  legislative  history  of 
SMCRA,  S.  Rep.  No.  128,  95th  Cong.,  1st 
Sess.  59  (1977),  makes  clear  the 
Congressional  intent  that  attorney  fees 
be  “one  way.”  A  stated  purpose  of  the 
amendment  of  the  Montana  SURA  was 
to  bring  it  into  compliance  with  SMCRA. 
For  this  reason  the  secretary  believes 
that  State  coiu-ts  will  interpret  this 
provision  in  a  manner  consistent  with 
the  parallel  provision  of  SMCRA  and 
award  attorney  fees  against  citizen 
groups  only  when  they  act  in  bad  faith. 

51.  PU  and  EPI  question  whether  the 
standing  requirements  under  Montana’s 
Statute  82-4-252  are  as  liberal  as  those 
under  Federal  case  law.  They  argue  that 
Montana  must  affirmatively  show  that 
access  to  State  courts  is  equivalent  to 
the  access  to  Federal  courts  under 
SMCRA.  Montana  SURA  Section  82-4- 
252(2)  allows  a  “resident  or  person 
having  an  interest  which  is  or  may  be 
adversely  affected”  to  bring  a 
mandamus  action;  82-2-252(3)  allows 
“any  person  having  an  interest  that  is  or 
may  be  adversely  affected”  to  sue  to 
compel  compliance  with  Montana’s 
laws;  and  82-4-252(4)  allows  “any 
person  who  is  inlmed  in  his  person  or 
property”  by  a  violation  to  sue  for 
damages.  TMs  is  the  same  standing 
language  as  appears  in  Sections  520  (a) 
and  (f)  of  SMCRA.  The  Secretary  does 
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not  believe  he  is  authorized  to  require 
the  State  to  demonstrate  that  State 
courts  will  interpret  the  language  in  the 
same  way  as  would  Federal  courts.  In 
view  of  the  stated  purpose  of  Montana 
SURA  Section  82-4-202(2]  to  meet  the 
State  program  requirements  of  SMCRA, 
the  Secretary  believes  that  Montana’s 
standing  provision  is  clearly  intended  to 
be  equivalent  to  the  Federal  provision. 

52.  PU  and  EPI  challenge  Montana's 
deletion  of  the  requirement  in  Section 
520(b)  that  the  State  respond  to  a  notice 
of  intent  to  sue  the  State  within  60  days. 
Montana  SURA  Section  62-4-252(2) 
provides  instead  that  if  the  designated 
public  officer  or  employee  fails  to 
enforce  or  implement  the  law  for  “an 
unreasonable  time”,  the  complaining 
person  may  bring  a  mandamus  action. 
The  commenters  argue  that  this  vague 
time  reqiiirement  ab^ridges  citizens’ 
rights.  In  addition,  HJ  and  EPI  object  to 
Montana’s  lack  of  a  provision  similar  to 
the  SMCRA  Section  520(b)(2)  provision 
waiving  the  60-day  time  limit  where  the 
violation  or  order  complained  of 
presents  an  immediate  threat  to  the 
plaintifTs  health  or  safety  or  would 
immediately  ai^ect  the  plaintiffs  legal 
interest.  The  Montana  provision  for  a 
response  within  a  “reasonable”  time  is 
based  on  the  State  law  as  it  existed 
before  the  amendments  were  made  to 
comply  with  SMCRA.  The  State  requires 
inspections  approximately  every  two 
weeks  under  its  program,  and  a  delay  of 
more  than  30  days  would  likely  be 
judged  unreasonable.  An  Attorney 
General’s  opinion  dated  February  20, 
1980  indicates  that  to  replace  the 
“reasonable  time’’  requirement  with  the 
60  day  requirement  would  weaken  the 
Montana  Act  SMCRA  section  520(b)(2) 
does  not  provide  for  waiver  of  the 
requirement  for  notice  before  a  citizen 
suit  is  filed  in  the  case  of  an  imminent 
threat  to  the  health  or  safety  of  the 
plaintiff.  Rather.  SMCRA  permits  the 
filing  of  a  suit  to  commence  immediately 
after  such  notification.  The  Montana 
Attorney  General  opinion  referenced 
above  notes  that  under  Montana’s 
standard  of  “reasonable,”  an  immediate 
response  to  the  notice  of  intent  to  sue 
would  be  deemed  essential  if  an 
inuninent  threat  was  involved.  The 
Secretary  believes  the  State  program 
contains  essentially  the  same 
requirements  as  and  is  consistent  with 
SMCRA  and  30  CFR  Chapter  VII. 

53.  PU  and  EPI  commented  that  it  is 
unclear  whether  Montana’s  Statute  82- 
4-252  (2)  and  (3)  envisions  the  same 
causes  of  actions  as  imder  Section 
520(a)  of  SMCRA  and  that  the  State’s 
Attorney  General  should  issue  an 
opinion  clarifying  the  matter.  Under 


Section  520(b)  of  SMCRA,  two  causes  of 
action  exist;  one  for  “violation  of  the 
provisions  of  this  Act  or  of  any  rule, 
regulation,  order  or  permit,”  and  one  for 
failme  of  the  Secretary  or  the  State 
regulatory  authority  to  “perform  any  act 
or  duty  under  this  Act  which  is  not 
discretionary.  .  .  .”  Under  the  Montana 
law,  there  are  also  two  causes  of  action, 
one  for  failure  by  a  public  officer  or 
employee  to  enforce  or  implement  the 
requirement  or  rule,  82-4-252  (1)  and  (2). 
and  one  for  violation  of  the  statute,  nde, 
order,  or  permit,  82-4-252(3).  The 
language  is  essentially  the  same  except 
that  Section  82-4-252  of  the  Montana 
statute  refers  to  “part”  rather  than  “the 
Act.”  “Part”  imder  the  State  statutory 
structure  refers  to  the  Montana  SURA. 
The  Secretary,  therefore,  concludes  that 
the  scope  of  the  causes  of  action  in  the 
Montana  SURA  is  as  broad  as  those  in 
SMCRA.  See  Attorney  General  opinion 
dated  February  20, 1980. 

54.  PU  and  EPA  also  commented  at 
length  on  Montana’s  administrative 
review  provisions.  First,  they  argued 
that  the  Montana  Administrative 
Procedures  Act  does  not  appear  to 
provide  as  much  citizen  access  to 
administrative  proceedings  as  under  the 
Federal  intervention  regulation,  43  CFR 
4.1110,  which  is  explained  at  43  FR  34378 
(August  3. 1978).  Under  Section  2-4- 
102(7]  of  the  Montana  Administrative 
Procedures  Act. 

“Party”  means  any  person  named  or 
admitted  as  a  party  or  properly  seeking  and 
entitled  as  of  right  to  be  admitted  as  a  party, 
but  nothing  herein  shall  be  construed  to 
prevent  an  agency  firom  admitting  any  person 
as  a  party  for  limited  purposes. 

Subsection  (c)(1)  of  the  Federal  rule 
allows  intervention  of  those  who  had  a 
statutory  right  to  initiate  the  proceeding. 
Subsection  (c)(2)  grants  the  right  to 
intervene  to  those  having  an  interest 
which  is  or  may  be  adversely  affected. 
These  persons  have  a  non-statutory 
right  to  intervene.  Those  persons  who 
have  a  right  to  intervene  under  (c)  also 
have  the  right  to  intervene  under  the 
Montana  language  which  states  that  a 
party  is  a  person  “properly  seeking  and 
entitled  as  a  right  to  be  admitted  as  a 
party  *  *  Subsection  (d)  also  grants 
OSM  the  authority  to  allow  intervention 
of  parties  who  do  not  have  a  right  to 
intervene.  The  Department  of  State 
Lands  can  also  allow  this  type  of 
intervention  under  the  language 
providing  that  a  party  is  “any  person 
named  or  admitted  as  a  party.”  Thus, 
the  scope  of  intervention  under  Federal 
regulations  and  the  Montana 
Administrative  Procedures  Act  is  the 
same. 

55.  PU  and  EPI  also  criticize  as 
“unclear”  Montana's  submission 


concerning  citizens’  discovery  rights  in 
administrative  proceedings.  During  the 
past  year  the  Attorney  General  of 
Montana  has  adopted  model  rules  for 
implementation  of  the  Montana 
Administrative  Procedures  Act.  Model 
Rule  13  provides  that  Rule  2b  and  Rules 
28  through  37  (except  Rule  37(b)(1)  and 
37(b](2](d])  of  the  Montana  Rules  of 
Civil  Procedures  are  in  effect  for 
administrative  hearings.  The 
Department  of  State  Lands  has  adopted 
the  model  rules  and  is  compelled  to  give 
the  same  rights  of  discovery  as  would 
apply  in  State  court  Rule  13  gives  the 
same  four  rights  of  discovery  found  in 
the  Federal  regulations  plus  a  fifth  right 
related  to  “physical  and  mental 
examination.” 

56.  PU  and  EPI  also  commented  that 
the  State  must  have  a  provision  for 
attorney  fees  in  administrative 
proceedings  similar  to  43  CFR  4.1290- 
.1296.  The  Secretary  agrees  that 
Montana  must  provide,  as  in  43  CFR 
4.1294,  that  attorneys  fees  may  be 
awarded  against  citizens  only  when  the 
action  is  brought  in  bad  faith.  (See 
response  to  question  50  and  Secretary’s 
Finding  4(1).) 

57.  PU  and  EPI  also  described 
Montana’s  attorney  fees  provision  as 
unclear  regarding  whether  attorneys 
fees  can  be  awaited  in  informal 
administrative  proceedings,  such  as 
permit  hearings  and  designation 
proceedings,  as  well  as  formal 
proceedings.  They  stated  that  Section 
525(e)  of  SMCRA  clearly  envisions  that 
attorneys  fees  can  be  awarded  in  these 
informal  administrative  proceedings. 

The  Montana  provision  related  to  the 
award  of  fees  contains  the  same 
language  as  SMCRA.  Attorney  fees  can 
be  provided  for  any  proceedings  under 
the  Montana  SURA. 

58.  PU  and  EPI  also  criticized 
Montana’s  lack  of  a  counterpart  to 
Section  517(h)  of  SMCRA,  which 
provides  for  informal  review  of  the 
adequacy  and  completeness  of 
inspections  and  of  agency  decisions  not 
to  inspect  or  take  enforcement  action,  30 
CFR  842.12(d)(3),  842.14  and  842.15.  They 
argue  that  the  absence  of  equivalent 
provisions  in  Montana’s  program 
violates  the  public  participation 
requirements  of  30  CFR  732.15(b](10). 
Montana  has  submitted  a  statement  that 
anyone  who  wishes  such  informal 
review  may  see  the  Commissioner  of  the 
DSL,  but  these  conunenters  consider  the 
statement  inadequate  for  two  reasons. 
First,  the  commenters  argue  that  such  a 
policy  statement  provides  none  of  the 
procedural  requirements  of  a  written 
decision  with  a  statement  of  reasons 
subject  to  specific  time  frames.  Second, 
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these  commenters  argue  that  under  the 
settlement  in  Council  of  the  Southern 
Mountains,  Inc.,  et  al,  vs.  Andrus,  C.A. 
No.  77-1521  (D.D.C..  1979),  there  is  now 
a  Federal  right  to  impartial,  formal 
administrative  review  of  the  agency’s 
infprmal  review  decisions.  The 
Secretary  finds  Montana’s  informal 
review  process  to  be  consistent  with  the 
Federal  program  because  of  the  small 
population  of  both  the  State  and  the 
regulated  commimity.  Citizen 
complaints  in  Montana  are  rare,  and 
access  to  public  officials  is  relatively 
simple,  thus  making  a  structured 
informal  review  process  unnecessary. 
Additionally,  the  Commissioner 
personally  reviews  all  such  complaints 
so  another  layer  of  review  is  not 
required  (see  Finding  4(j](i]). 

59.  PU  and  EPI  criticized  several 
aspects  of  Montana’s  inspection 
provisions.  ’They  argued  that  under 
Montana’s  statute,  82-4-221  and  82-4- 
203(4]  and  (19),  DSL  lacks  jurisdiction 
over  off-site  processing  or  loading 
facilities  as  under  Section  701(28]  of 
SMCRA.  Although  Montana  argues  that 
it  has  this  authority,  these  commenters 
believe  that  the  Montana  statute  should 
be  amended  to  specifically  provide  the 
authority.  ’The  Secretary  finds  the 
February  1, 1980,  explanation  of  the 
Attorney  General  acceptable,  and  has 
not  conditioned  approval  of  the 
Montana  program  on  statutory  change 
to  include  specific  language  covering 
ofi-site  procesMng  and  loading  facilities. 
(See  Finding  4(c)(i).) 

60.  PU  and  EPI  also  criticized  the 
language  of  Montana  Rule  XXIV(l), 
which  states  that  DSL  shall  conduct 
inspections  as  necessary  "to  ensure 
substantial  compliance"  with  the 
statute,  rules,  and  permit  conditions. 
Although  Montana  submitted  an 
Attorney  General’s  opinion  dated 
February  1, 1980,  stating  that  this  rule 
does  not  relieve  the  operator  from  his 
duty  to  comply  with  all  legal 
requirements,  these  commenters  argue 
that  the  opinion  fails  to  assert  that  the 
inspector  has  a  duty  to  see  that  the 
operator  is  in  complete  compliance 
pursuant  to  30  CFR  840.11.  Tliey  also 
disagree  with  Montana’s  concern  that 
such  a  requirement  would  subject  the 
State  to  strict  liability  where  an 
inspector  fails  to  observe  a  violation, 
arguing  that  the  State  would  not  be 
liable  as  long  as  the  inspections  are 
diligent  and  alt  observed  violations  are 
cited.  This  comment  concludes  by 
stating  that  Montana  must  inspect  for 
complete  compliance.  As  discussed  in 
Finding  4(g)(i),  the  Secretary  agrees  that 
the  word  “substantial"  must  be  removed 


and  Montana  has  agreed  to  change  its 
regulations. 

61.  EPI  and  PLI  made  several 
comments  on  Montana’s  submission 
concerning  civil  penalties.  ’They 
criticized  Montana  statute  82-4-254(2) 
for  not  requiring  that  the  proposed 
penalty  be  placed  in  escrow  before 
administrative  review,  as  in  Section 
518(c)  of  SMCRA,  30  CFR  840.13  and  30 
CFR  Part  845.  However,  the  Secretary 
considers  the  Montana  provisions 
consistent  with  the  Federal 
requirements  as  discussed  in  Fin/ding  4(i) 
(iv).  Montana  does  not  have  informal 
conferences  prior  to  the  adjudicatory 
hearing. 

62.  ^I  and  PU  commented  that 
Montana  should  allow  citizens  to  attend 
and  participate  in  any  informal 
conferences  or  meetings  which  the  State 
plans  to  conduct  concerning  civil 
penalties.  ’The  Federal  rule,  30  CFR 
845.18(b)(2),  provides  that  any  person 
may  attend  and  participate  in  the 
informal  conference.  However,  Montana 
does  not  provide  for  informal 
conferences,  so  the  Federal  citizen 
participation  provision  is  inapplicable. 

63.  ^I  and  PU  commented  that  the 
record  does  not  show  how  Montana’s 
consideration  of  the  four  civil  penalty 
criteria  leads  to  assessment  of  specific 
levels  of  civil  penalties.  However,  as 
discussed  in  Finding  4(b](i),  the 
Secretary  has  determined  that 
Montana’s  system  will  result  in 
penalties  at  least  as  high  as  imder  the 
Federal  system. 

64.  EPI  and  challenged  as  “vague" 
and  "nonsensical”  the  language  of 
Montana  SURA  Section  82-4-254(1) 
concerning  when  the  $750  daily  non¬ 
abatement  fine  begins  to  run  when  the 
operator  challenges  the  abatement 
requirements.  These  commenters  argued 
that  Montana’s  language  could  be 
interpreted  contrary  to  Section  518(h)  of 
SMCRA  and  30  CFR  845.15.  However, 
Montana  has  stated  that  its  statute  has 
the  same  meaning  (meeting  of  January 
28  and  29, 1980]  as  the  Federal 
provisions,  and  in  view  of  the  stated 
purpose  of  Montana’s  law  to  comply 
with  SMCRA  and  the  Federal 
regulations,  the  Secretary  does  not 
believe  a  statutory  change  is  necessary 
(see  Finding  4(i)(i)]. 

65.  PU  and  EPI  also  criticized 
Montana’s  enforcement  provisions  in 
several  respects.  They  point  out  that  the 
Montana  program  does  not  provide  for  a 
minimum  mandatory  suspension  of  a 
permit  for  at  least  three  days  as  in  43 
CFR  4.1194.  'The  only  reference  to  43 
CFR  Part  4  in  the  eniorcement  sections 
of  the  Federal  regulations  is  in  30  CFR 
840.15  which  states  that,  "Each  State 
program  shall  provide  for  public 


participation  in  enforcement  of  the  State 
program  consistent  with  30  CFR  Parts 
842,  843  and  845  and  43  CFR  Part  4." 
’Thus,  all  provisions  of  43  CFR  not 
addressing  public  participation  are  not 
required  to  be  a  part  of  a  State  program. 
It  is  not  necessary  for  a  State  to  have 
every  procedural  rule  that  is  contained 
in  the  Federal  program.  Therefore,  the 
Secretary  finds  the  Montana  statute  and 
rules  to  be  consistent  with  those  of  the 
Federal  regulations  regarding  a  pattern 
of  violations. 

66.  PU  and  EPI  describe  as  “unclear" 
the  Montana  coimterparts  to  30  CFR 
843.13(c)  and  43  CFR  4.1194(a),  which 
require,  as  explained  at  44  ^  15303, 
that  a  permit  must  be  suspended  or 
revoked  after  a  finding  that  there  has 
been  a  pattern  of  violations.  Since  the 
Montana  provisions.  Section  82-4-251(3) 
and  Rule  XXV,  are  the  same  as  the 
Federal  provisions,  SMCRA  Section 
521(a)(4]  and  525(d)  and  30  CFR  843.13, 
the  Secretary  finds  the  Montana 
program  to  be  consistent  with  the 
Federal  program  regarding  automatic 
permit  suspension  or  revocation,  and 
rejects  this  comment. 

67.  PU  and  EPI  stated  that  Montana 
does  not  clearly  limit  the  total 
abatement  period  for  notices  of 
violation,  including  extensions,  to  90 
days,  as  under  30  CFR  843.12(c). 
Montana  submitted  an  Attorney 
General’s  opinion  dated  February  1, 

1980,  stating  that  Montana  SURA 
Section  82-4-251(2)  does  not  allow  over 
90  days  for  abatement.  'These 
commenters  believe  that  a  regulation 
change  is  necessary,  since  an  Attorney 
General  opinion  is  not  "binding"  on  die 
cotirts.  However,  the  Secretary 
considers  the  Attorney  General  opinion 
to  be  adequate.  It  is  not  intended  to  bind 
the  State  courts;  rather,  an  Attorney 
General  opinion  is  designed  to  serve  as 
an  accurate  prediction  of  how  the  State 
courts  would  interpret  the  statutory 
language. 

68.  PU  and  EPI  also  objected  to 
Montana’s  lack  of  a  counterpart  to  30 
CFR  843.12,  which  provides  that  a  notice 
of  violation  may  prescribe  remedial 
action,  including  interim  steps.  Montana 
submitted  an  Attorney  General’s 
opinion  dated  February  1, 1980,  stating 
that  Montana  SURA  Section  82-4- 
251(2),  which  requires  the  DSL  to  require 
complete  abatement,  authorizes  the  DSL 
to  require  interim  steps.  They 
recommend  that  the  Secretary  impose 
that  DSL  seek  a  statutory  amendment  to 
include  "interim  step"  provisions  in  the 
Montana  SURA.  The  Attorney  General 
states  that  Montana  SURA  82-4-251(2) 
requires  that  the  Conunissioner  or  his 
authorized  representative  issue  an  order 
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requiring  abatement,  and  that  the 
authority  to  require  such  abatement 
includes  the  authority  to  impose  interim 
steps  necessary  to  achieve  complete 
abatement.  The  Secretary  has  fotmd  the 
explanation  of  the  Attorney  General 
acceptable  and  has  not  conditioned 
approval  of  the  Montana  program  on  a 
statutory  change  to  specifically  indicate 
that  interim  steps  may  be  imposed  (see 
Finding  4(j](ii)).  The  Secretary  further 
believes  that  Montana's  authority  to 
impose  interim  steps  necessarily 
includes  authority  to  enforce  the 
implementation  of  these  steps. 

69.  EPI  and  PU  question  whether 
Montana  SURA  Section  82-4-251(2) 
requires  that  inspectors  issue  notice  of 
violation  in  the  Held.  Section  82-4-251(2) 
of  the  Montana  SURA  authorizes  the 
Commissioner  or  his  authorized 
representative  to  issue  cessation  orders. 
SMCRA  in  the  coimterp'art  section  uses 
the  term  “Secretary.”  Montana  law  and 
administrative  organization  are 
comparable  to  Federal  law  and 
organization  in  that  it  is  generally 
assumed  that  the  Commissioner  will 
carry  out  his  responsibility  through 
representatives.  Montana  has  stated  in  a 
November  13, 1979  letter  that  it  intends 
to  have  notices  of  violation  issued  in  the 
field  by  authorized  inspectors. 

70.  PLI  raises  several  concerns 
regarding  Montana's  imposition  of 
affirmative  obligations  on  a  violator 
who  has  been  issued  a  cessation  order. 
PU  states  that  Montana  (1)  has  deleted 
the  phrase  “in  the  most  expeditious 
manner  physically  possible,”  (2)  does 
not  empower  the  authorized 
representative  to  require,  if  necessary, 
the  use  of  existing  or  additional 
personnel  or  equipment,  (3)  has  not  , 
made  it  clear  whether  cost  may  be 
considered,  and  (4)  in  the  SURA 
seemingly  authorizes  only  the 
Commissioner,  and  not  his  authorized 
representative,  to  determine  the  steps 
necessary  to  abate  a  violation  in  the 
most  expeditious  manner  physically 
possible.  The  Secretary  believes  that  the 
abatement  of  imminent  dangers  or  harm 
in  an  expeditious  manner  is  an 
important  item  to  be  addressed  in  a 
State  regUatory  program.  While 
Montana  has  stated  in  an  Attorney 
General  opinion  dated  February  20, 

1980,  that  it  has  the  necessary  authority 
and  as  a  matter  of  policy  would  require 
abatement  in  accord  with  30  CFR 
843.11(a)(2),  the  Secretary  believes  that 
this  procedure  must  be  set  forth  in 
Montana  law  or  rules  and  has 
conditioned  approval  of  the  Montana 
program  on  a  regulation  change.  See 
Finding  4(j)(vi). 


71.  EPI  expresses  a  broad  concern 
regarding  the  use  of  Attorney  General 
opinions  and  policy  statements  to 
resolve  issues  in  the  Montana  program. 
EPI  wished  to  know  whether  these 
statements  and  Attorney  General 
opinions  are  binding  on  the  State; 
whether  the  opinions  of  Mr.  John  North, 
Monana  Special  Assistant  Attorney 
General,  are  considered  as  Attorney 
General  opinions;  whether  these 
submissions  are  legally  enforceable; 
whether  they  are  part  of  the  approved 
program;  what  is  their  legal  standing  in 
courts  and  administrative  proceedings; 
and  what  legal  authority  exists  for  use 
of  these  kinds  of  submissions.  The 
Secretary  believes  that  all  parts  of  the 
State's  submission  are  binding  upon  the 
State,  and  that  policy  statements 
submitted  as  part  of  the  State  program 
have  standing  with  the  State's  statute 
and  regulations.  Where  the  State  has 
submitted  statements  that  it  will 
exercise  its  discretion  in  a  particular 
way,  the  Secretary  has  stated  in  his 
findings  that  his  approval  of  the  program 
is  based  upon  Montana's  assurances 
that  it  will  operate  in  accordance  with 
these  statements.  Because  these  policy 
statements  are  incorporated  in  the 
Secretary's  findings,  they  are  binding 
upon  the  State  and,  if  not  followed,  may 
result  in  withdrawal  of  program 
approval.  Consequently,  these  policy 
statements  are  legally  enforceable  and 
are  a  part  of  the  Montana  program,  once 
approved,  and  are  subject  to  the 
program  amendment  procedures  of  30 
CFR  732.17.  This  result  is  provided  by  30 
CFR  732.15,  which  states  ftat  the 
Secretary  shall  not' approve  a  program 
unless  he  finds,  “on  &e  basis  of 
information  contained  in  the  program 
submission,  comments,  testimony  and 
written  presentations  at  the  public 
hearings,  and  other  relevant 
information.”  that  the  listed  criteria  are 
met.  The  Attorney  General  opinions  are 
equally  a  part  of  the  State’s  submission. 
Their  status  is  different  from  policy 
statements  in  that  they  are,  by  their 
nature,  not  binding  promises  or 
statements  of  fact,  but  legal  opinions 
concerning  the  interpretation  of  the 
State's  constitution,  statutes  and 
regulations  by  the  State  courts.  As  such, 
they  are  predictions  rather  than 
promises.  The  State  Attorney  General  is 
familiar  with  the  State's  case  law  and 
with  the  legislative  history  of  its  statute, 
and  the  Secretary  regards  Attorney 
General  opinions  as  a  valuable  aid  to 
his  imderstanding  of  how  the  State 
courts  would  interpret  the  State  statute 
and  regulations. 

72.  EPI  also  questions  the  Secretary's 
authority  for  the  “substitution”  of  policy 


statements  and  Attorney  General 
opinions  for  “statutory  and  regulatory 
obligations.”  The  Secretary  does  not 
believe  that  the  policy  statements  and 
Attorney  General  opinions  have  been 
used  as  substitutes  for  such  obligations. 
Under  Section  503(A)  of  SMCRA.  it  is 
the  “State  program”  which  must 
demonstrate  the  State's  capability  of 
carrying  out  the  provisions  of  SMCRA. 
Policy  statements  and  Attorney  General 
opinions  have  been  used  merely  to  fill  in 
some  details  in  a  strong  statutory  and 
regulatory  program.  The  Secretary  has 
not  accepted  policy  statements  of 
Attorney  General  opinions  where  the 
State  lacks  the  requisite  authority  to 
carry  out  the  promises  in  its  policy 
statement,  or  where  he  felt  that  the 
statute  or  regulation  was  clear  on  its 
face.  The  Secretary  believes  that  Mr. 
John  North,  a  Special  Assistant  Attorney 
General  and  Chief  Legal  Counsel  for  the 
DSL,  is  authorized  to  render  legal 
opinions  concerning  the  Montana  Strip 
and  Underground  Mine  Reclamation 
Act,  and  that  Mr.  North's  opinion  of 
February  1, 1980,  has  the  same  standing 
as  an  Attorney  General's  opinion.  This 
is  in  accordance  with  30  731.14(c) 

as  explained  in  the  preamble,  44  FR 
14954,  which  states  that,  “the  required 
legal  opinion  may  be  prepared  by  either 
the  Attorney  General  or  the  regulatory 
authority’s  chief  legal  officer.” 

73.  EPI  believes  that  Montana  should 
clarify  its  warrantless  inspection 
capability  in  an  Attorney  General 
opinion  and  also  urges  that  warrantless 
entry  be  an  explicitly  stated  condition  of 
mining  permits  issued  by  DSL.  They 
state  that  inclusion  of  this  condition  in 
the  permit  will  diminish  the  chances  of 
potential  litigation  over  this  power  of 
the  DSL  An  Attorney  General  opinion 
dated  February  1, 1980,  indicates  that 
the  coal  industry  in  Montana  has  been  a 
closely  regulated  industry  since  passage 
of  the  first  reclamation  act  in  the  late 
1960’s.  Since  that  time  DSL  has 
conducted  frequent  and  detailed 
inspections  without  search  warrants  to 
enforce  the  reclamation  act.  No  rule  or 
statute  in  the  interim  or  permanent 
programs  requires  DSL  to  obtain  a 
search  warrant  The  Attorney  General 
concludes  that  DSL  may  inspect  coal 
prospecting  or  mining  operations  for 
compliance  with  the  permanent  program 
without  a  search  warrant.  The  Secretary 
found  this  clarification  acceptable  and 
has  chosen  not  to  require  additional 
permit  conditions  (see  Finding  4(g](iii)). 

74.  EPI  strongly  urges  that  a  regulatory 
or  statutory  amendment  be  added 
comparable  to  30  CFR  843.19(g)  to  avoid 
ambiguities  that  may  occur  in  the  field 
concerning  inspection  of  monitoring 
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equipment.  EPI  maintains  that  the 
ability  of  an  inspector  to  assert  what  is 
in  his  Jurisdiction  is  enhanced  when 
such  authority  is  firmly  established  in 
the  smface  mining  statute  and 
regulations  rather  than  in  the  body  of 
“general  law.”  The  Montana  statute 
tracks  the  language  in  Section  521(c)  of 
SMCRA,  and  Montana  has  provided 
sufficient  information  to  indicate  that 
the  DSL  can  take  all  necessary  action 
should  an  operator  accept  or  refuse 
inspection  of  monitoring  equipment.  The 
Secretary  has  not  required  additional 
documentation  on  this  matter  (see 
Finding  4(j)(iv)). 

75.  While  EPI  concurs  with  the 
Attorney  General  opinion  that  Article  II 
Section  9  of  the  State  constitution  is  a 
broad-based  provision  for  public 
disclosure,  EPI  calls  attention  to  the  fact 
that  the  court  decision  holding  that  only 
natural  persons  and  not  corporations 
have  the  right  of  privacy  is  a  lower  court 
decision  and  questions  the  weight  to  be 
accorded  to  a  transcript  of  the 
Constitutional  convention  on  the 
exceptions  to  the  privacy  rule.  Barring 
Montana’s  desire  to  incorporate  explicit 
regulatory  disclosure  provisions  such  as 
30  CFR  842.12(e)  and  843.14(d),  EPI 
believes  the  burden  of  responsibility  is 
left  imresolved.  EPI  requests  a  policy 
statement  addressing  this  question  for 
all  of  the  OSM  regulatory  provisions 
concerning  availability  of  information. 
The  Secretary  has  no  basis  for 
questioning  the  validity  of  the  Attorney 
General  opinion  on  the  interpretation  of 
Article  II  Section  9  of  the  Montana 
Constitution.  Further,  the  State  has 
represented  that  the  information 
required  by  30  CFR  842.12(e)  and 
843.14(d)  would  be  provided,  and  that 
under  the  Montana  Constitution  nothing 
which  is  required  to  be  disclosed  to  the 
public  under  the  Federal  rules  can  be 
kept  confidential  under  the  Montana 
provisions.  The  Secretary  has  found  the 
Montana  program  no  less  stringent  than 
the  Federal  regulations  (see  Findings 
4(d)(i),  4(l)(iv).  and4(r)). 

76.  EPI  maintains  that  the  language  of 
SMCRA  507(c)  is  clear  in  its 
requirements  for  financial  assistance 
from  the  regulatory  authority  for  small 
operators  and  point  out  that  Montana 
law  82-4-222(3)  makes  this  assistance 
contingent  upon  DSL’s  receipt  of  Federal 
funds  to  cover  the  costs  of  SOAP.  The 
Secretary  agrees  with  this  concern  and 
has  conditioned  approval  of  the 
Montana  program  on  deleting  the 
limitation  on  SOAP  funding  from  the 
Montana  statute  (see  Finding  4(o)). 

77.  EPI  finds  that  the  discretionary 
authority  of  Montana  SURA  82-4-223(2), 
allowing  DSL  to  require  a  bond  of  a 


political  subdivision,  is  sufficient  when 
interpreted  in  light  of  the  January  30, 
1980  policy  statement  on  ffiis  subject  but 
believes  that  a  change  in  the  regidations 
to  limit  the  exception  fi-om  bonding  to 
coal  exploration  should  be  required.  The 
Secretary  agrees  with  EPI’s  analysis  and 
has  conditioned  approval  of  the 
Montana  program  on  promulgating  a 
regulation  limiting  the  discretion  of  the 
Board  to  exempt  State  and  local 
agencies  fi'om  bonding  requirements 
(see  Finding  4(h)(i)). 

78.  EPI  considers  the  January  30, 1980 
policy  statpment  by  DSL  that  notice 
required  by  30  CFR  786.23(f)  would  be 
provided  to  local  governmental  officials 
to  be  adequate.  However,  EPI  would  like 
the  DSL  to  incorporate  this  concern  in  a 
“housekeeping’’  regulation  change.  ’The 
Secretary  has  found  that  the  policy 
statement  by  DSL  meets  Federal 
requirements  and  has  not  required  the 
State  to  initiate  a  regulation  change. 
Should  the  DSL  decide  to  incorporate 
this  provision  in  regulations  at  some 
future  time,  the  Secretary  would  support 
this  action  (see  Finding  4(d)(iii)). 

79.  EPI  maintains  that,  although  the 
State  only  “requests”  government 
agencies  to  submit  boimdary 
information  for  unsuitability 
determinations  within  30  days  of  DSL’s 
request,  this  voluntary  provision  is 
adequate.  They  point  out  that  since 
OSM  itself  has  no  authority  to  compel 
an  agency  to  comply  with  this  timetable, 
the  choice  of  words  is  largely  one  of 
semantics  than  substance.  EPI  would 
like  to  see  a  policy  statement  on  the 
procedme  that  would  be  followed  by 
DSL,  that  is,  how  the  DSL  would 
estimate  the  proper  boxmdary  and  allow 
for  a  margin  of  safety  between  the 
estimated  boundary  and  the  permit 
boimdaries,  subject  to  revision  when 
more  accurate  data  would  be  on  hand. 
The  Secretary  agrees  that  this  issue  is 
largely  one  of  semantics  and  has  not 
requested  additional  information  fi'om 
the  State. 

80.  EPI  finds  Montana’s  interim  terms 
and  conditions  of  bond  in  the  bond  form 
and  not  in  the  regulations  to  be 
unacceptable  and  suggests  the  State 
should  promulgate  these  terms  and 
conditions  as  regulations.  EPI  questions 
whether  the  form  will  provide  adequate 
protection  if  these  terms  should  be 
challenged  by  a  company  or  if  another 
administration  in  Montana  decides  to 
draw  up  new  bond  forms  with  less 
stringent  requirements.  The  terms  and 
conditions  included  in  the  Montana 
bond  form  meet  all  applicable  Federal 
requirements.  The  State  has  provided,  in 
a  February  1, 1980  Attorney  General 
opinion,  an  explanation  for  not  including 


these  provisions  in  the  Montana  rules. 
The  Secretary  finds  the  inclusion  of  the 
provisions  as  a  part  of  the  bond  form 
rather  than  as  rules  to  meet  all 
applicable  requirements.  The  Secretary 
is  approving  the  State  prograp  which 
includes  the  bond  forms;  should  the 
State  wish  to  change  these  provisions 
the  program  must  be  amended  following 
the  procedures  outlined  in  30  CFR  732.17 
(see  Finding  4(h)(ii)). 

Conditional  Approval 

As  indicated  above  under  Secretary’s 
finding  4(1),  4(o),  4(h)(i),  4(h)(iii),  4(j)(vi), 
and  4(g)  (i),  there  are  six  minor 
deficiencies  which  the  Secretary 
requires  be  corrected.  In  all  other 
respects,  the  Montana  program  meets 
the  criteria  for  approval. 

*1110  first  deficiency,  as  indicated  in 
finding  4(1),  is  the  absence  of  regulatory 
provisions  providing  for  recovery  of 
costs  and  expenses,  including  attorneys 
fees,  in  accordance  with  43  CFR  4.1290- 
4.1296. 

The  second  deficiency,  as  indicated  in 
finding  4(o),  is  the  Montana  statutory 
provision  that  the  Department  of  State 
Lands  will  implement  the  Small 
Operator  Assistance  Program  only  to 
the  extent  that  it  has  received  Federal 
funds  for  this  piupose.  Montana 
currently  has  only  approximately  six 
operators  eligible  for  assistance  and 
receives  Federal  funds  adequate  to 
cover  this  requirement. 

The  third  deficiency,  as  indicated  in 
finding  4(h)(i),  concerns  the  lack  of  a 
State  regulation  requiring  a  political 
subdivision  to  file  a  bond  in  the  event  it 
directly  undertakes  coal  mining. 

Montana  currently  has  no  political 
subdivision  engaging  in  coal  mining  and 
maintains  that  if  any  did  so  in  the  future, 
the  political  subdivision  would  probably 
do  so  through  a  contractor.  The 
contractor  would  be  fully  liable  for  a 
bond. 

The  fourth  deficiency,  as  indicated  in 
finding  4(h)(iii),  concerns  Montana’s 
inclusion  in  its  regulations  of  a  phrase 
from  Federal  regulations  relating  to 
bonding  that  was  determined  to  be 
inconsistent  with  the  SMCRA.  Montana 
has  agreed  to  remove  the  phrase. 

The  fifth  deficiency,  as  indicated  in 
finding  4(j)(vi),  concerns  the  need  for 
Montana  to  revise  its  regulations  on 
imposing  affirmative  obligations  to 
abate  an  imminent  danger  or  harm. 

The  sixth  deficiency,  as  indicated  in 
finding  4(g)(i),  concerns  the  need  for 
Montana  to  revise  its  regidations  to 
remove  the  word  “substantial”  in 
reference  to  ensuring  compliance  with 
Montana  law  and  regulations. 

Given  the  nature  of  these  deficiencies 
and  their  magnitude  in  relation  to  all  the 
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other  provisions  of  the  Montana 
program,  the  Secretary  of  the  Interior 
has  concluded  they  are  minor 
deficiencies.  Accordingly,  the  program  is 
eligible  for  conditional  approval  under 
30  CFR  732.13(i],  because: 

1.  The  deficiencies  are  of  such  a  size 
and  nature  as  to  render  no  part  of  the 
Montana  program  incomplete  since  all 
other  aspects  of  the  program  meet  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII  and  these  deficiencies, 
which  will  be  promptly  corrected,  will 
not  directly  affect  environmental 
performance  at  coal  mines; 

2.  Montana  has  initiated  and  is 
actively  proceeding  with  steps  to  correct 
the  deficiencies;  and 

3.  Montana  has  agreed,  by  letter  dated 
March  20, 1980,  to  correct  the  regulation 
deficiencies  by  November  1, 1980,  and 
statutory  deficiency  by  July  1, 1981. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  Montana 
program.  This  approval  shall  terminate 
if  regulations  correcting  the  Hve 
deficiencies  are  not  enacted  by 
November  1, 1980  or  if  State  legislation 
correcting  the  statutory  deficiency  is  not 
enacted  by  July  1, 1981. 

This  conditional  approval  is  effective 
April  1, 1980.  Beginning  on  that  date,  the 
Montana  Department  of  State  Lands 
shall  be  deemed  the  regulatory  authority 
in  Montana  and  all  Montana  surface 
coal  mining  and  reclamation  operations 
on  non-Federal  and  non-Indian  lands 
and  all  coal  exploration  on  non-Federal 
and  non-Indian  lands  in  Montana  shall 
be  subject  to  the  permanent  regulatory 
program. 

On  non-Federal  and  non-Indian  lands 
in  Montana,  the  permanent  regulatory 
program  consists  of  the  State  program 
approved  by  the  Secretary. 

On  Federal  lands,  the  permanent 
regulatory  program  consists  of  the 
Federal  rules  made  applicable  under  30 
CFR  Chapter  VII,  Subchapter  D — ^Parts 
740-745.  In  addition,  in  accordance  with 
Section  523(a)  of  SMCRA,  30  U.S.C. 
1273(a),  the  Federal  lands  program  in 
Montana  shall  include  the  requirements 
of  the  approved  Montana  permanent 
regulatory  program.  The  approved 
Federal/State  Cooperative  Agreement 
contained  in  30  CFR  Part  211  (44  FR 
33640,  June  11. 1979)  will  terminate 
within  120  days  of  this  approval  of  the 
Montana  regvdatory  program.  Montana 
and  the  Department  of  the  Interior  will 
have  the  opportunity  to  enter  into  a 
revised  Cooperative  Agreement  to 
include  the  requirements  of  the 
approved  Montana  permanent 
regulatory  program. 

The  Secretary’s  approval  of  the 
Montana  program  relates  at  this  time 
only  to  the  permanent  regulatory 


program  under  Title  V  of  SMCRA.  The 
approval  does  not  constitute  approval  of 
any  provisions  related  to 
implementation  of  Title  IV  under 
SMCRA,  the  abandoned  mine  lands 
reclamation  program.  In  accordance 
with  30  CFR  Part  884,  Montana  may 
submit  a  State  Reclamation  Plan  now 
that  its  permanent  program  has  been 
approved.  At  the  time  of  such  a 
submission,  all  provisions  relating  to 
abandoned  mined  lands  reclamation 
will  be  reviewed  by  officials  of  the 
Department  of  the  Interior. 

Additional  Findings 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
conditional  approval. 

Note.— The  Secretary  has  determined  that 
this  document  is  not  a  signihcant  rule  under 
E.0. 12044  or  43  CFR  Part  14,  and  no 
regulatory  analysis  is  being  prepared  on  this 
conditional  approval. 

Dated:  March  26. 1980. 

Cecil  D.  Andrus, 

Secretary  of  the  Interior. 

A  new  Part,  30  CFR  Part  926,  is 
adopted  to  read  as  follows: 

PART  926— MONTANA 

Sec. 

926.1  Scope.  [Reserved] 

926.10  State  program  approval. 

926.11  Conditions  of  State  program 
approval. 

Authority:  Pub.  L  95-87, 30  U.S.C.  503. 

§  926.1  Scope.  [Reserved] 

§  926.10  State  program  approval. 

The  Montana  State  program,  as 
submitted  on  August  3, 1979  and 
amended  and  clarified  on  November  13, 
1979,  January  4,  January  9,  January  10, 
January  12,  January  13,  January  30, 
February  1,  and  February  20, 1980,  is 
conditionally  approved,  effective  April 
1, 1980.  Copies  of  the  approved  program 
together  with  copies  of  ^e  letter  of  the 
Montana  Department  of  State  Lands 
agreeing  to  the  conditions  in  30  CFR 
926.11,  are  available  at: 

(a)  Montana  Department  of  State  Lands,  1625 

Eleventh  Avenue.  Capitol  Station. 

Helena,  Montana  59601,  Telephone:  (406) 
449-2074 

(b)  Montana  Department  of  State  Lands,  Field 

Office,  1245  North  29th  Street,  Billings. 
Montana  59101,  Telephone:  (406)  657- 
2217 

(c)  Office  of  Surface  Mining,  Brooks  Towers, 

1020  15th  Street,  Denver,  Colorado  80202, 
Telephone:  (303)  837-5421 

(d)  Office  of  Surface  Mining,  Room  135, 

Interior  South  Building,  1951  Constitution 


Avenue,  NW..  Washington,  D.C.  20240, 
Telephone:  (202)  343-4728 

926.11  Conditions  of  State  program 
approval. 

The  approval  of  the  State  program  is 
subject  to  the  following  conditions: 

(a)  The  approval  found  in  §  926.10  will 
terminate  on  November  1, 1980  unless 
Montana  submits  to  the  Secretary  by 
that  date  copies  of  fully  enacted 
regulations  containing  provisions  which 
are  the  same  or  similar  to  those  in  43 
CFR  4.1290-4.1296,  relating  to  the  award 
of  costs,  including  attorneys  fees,  in 
administrative  proceedings,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result; 

(b)  The  approval  found  in  §  926.10  will 
terminate  on  November  1, 1980,  unless 
Montana  submits  to  the  Secretary  by 
that  date,  copies  of  fully  enacted 
regulations  narrowing  the  discretion 
found  in  Montana  82-4-223  which  states 
that  “a  political  subdivision  or  agency  of 
the  State  need  not  file  a  bond  unless 
required  to  do  so  by  the  board”  so  that 
this  provision  is  applied  in  a  same  or 
similar  manner  as  Section  524  of  F*ub.  L 
95-87,  or  otherwise  amends  its  program 
to  accomplish  the  same  result; 

(c)  The  approval  found  in  §  926.10  will 
terminate  on  July  1, 1981,  unless 
Montana  submits  copies  of  fully  enacted 
legislation  and,  if  necessary,  regulations 
removing  the  present  limitation  in 
Montana  82-4-222(3)  providing  that  the 
small  operator  assistance  program  will 
be  implemented  *‘to  the  extent  that  it 
has  received  Federal  funds  for  this 
purpose”,  or  otherwise  amends  its 
program  to  accomplish  the  same  result; 

(d)  The  approval  found  in  §  926.10  will 
terminate  on  November  1. 1980  unless 
Montana  submits  to  the  Secretary  by 
that  date,  copies  of  fully  enacted 
regulations  removing  from  Rule 
XX(13](b)(ii)  the  phrase  “with  respect  to 
protection  of  the  hydrologic  balance”,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result; 

(e)  l^e  approval  foimd  in  Section 
926.10  will  terminate  on  November  1, 

1980  unless  Montana  submits  to  the 
Secretary  by  that  date,  copies  of  fully 
enacted  regulations  containing 
provisions  which  are  the  same  or  similar 
to  those  in  30  CFR  843.11(a)(2)  relating 
to:  (1)  Imposing  affirmative  obligations  if 
a  cessation  order  will  not  completely 
abate  the  imminent  danger  or  harm  in 
the  "most  expeditious  maimer 
physically  possible”  and  (2)  an 
affirmative  obligation  may  require  the 
use  of  additional  personnel  or 
equipment  without  regard  to  cost,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result;  and 


21580 


Federal  Register  /  Vol.  45,  No.  64  /  Tuesday,  April  1, 1980  /  Rules  and  Regulations 


(f)  The  approval  found  in  §  926.10  will 
terminate  on  November  1, 1980  unless 
Montana  submits  to  the  Secretary  by 
that  date,  copies  of  fully  enacted 
regulations  removing  from  Rule  XXI V(l) 
the  word  “substantial"  in  reference  to 
ensuring  compliance  with  Montana  law 
and  regulations,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(FR  Doc.  80-0799  Filed  3-31-80;  8:45  am] 
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